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Part 1 - From the Colonies to the Civil War

The real property tax dates back as early as 1654 to the Dutch New York Colony. The history of the
laws relating to the real property tax in New York State is, for the most part, a history of efforts of New
Yorkers to achieve equality in the apportionment of property tax levies among property owners.

Property tax laws enacted since the early colonial period mainly addressed problems of equalization,
although many related to refinements in collection and enforcement procedures and to the exemption
of certain types of property from the tax.

The dominant feature of most of the property tax laws enacted during the colonial and early state
periods was the determination by the legislative body of a quota of taxes to be collected from each
county. County boards of supervisors would then determine quotas for the towns and wards within
their boundaries. The assessors of the towns and wards were required to assess property at
“whatsoever have been deemed the worth or value thereof.”

The property tax laws in force during the period of 1799 to 1813 mandated that local assessors use the
valuation of real property made by the federal assessors pursuant to an act of Congress.

In 1798, Congress enacted legislation to raise a direct tax upon property throughout the United States.
The federal act established an organization for the administration of this law. New York State was
divided into nine divisions, each of which was headed by a commissioner. Divisions were divided into
districts, and districts were further subdivided into subdivisions. The boundaries of the districts were
mainly coterminous with the boundaries of counties; and those of the subdivisions coterminous with
those of towns and wards.

The federal commissioners were empowered to equalize assessments among assessment districts
within their respective divisions, and among subdivisions within districts. The equalization process was
accomplished by adding or deducting from the valuations, “such a rate per centum as shall appear just
and equitable,” provided that the relative valuations within the same unit (district or subdivision) were
not changed. The equalized valuations were then set down opposite each individual property or parcel
on the assessment roll, so that the completed assessment roll reflected the equalized valuations of the
properties contained therein, rather than the assessed valuations.

In making valuations, the act directed federal assessors to be guided by the actual sales prices of
recent real estate transfers.

The New York State laws of this period not only mandated the use of the federal valuations, but also
directed that in cases where real property had not been assessed by the federal assessors for some
reason or other, the New York assessors should ascertain “the true value thereof, agreeably to the
principles prescribed by the act of Congress.”

A State act of 1799 made provision for county commissioners of taxes who were required to “equalize
the tax upon the real estates within this State, and make the valuation of the real estates in their
respective counties as near as may be equal to the valuation of the houses and lands therein made
under the authority of the United States.”
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Thus, as early as 1799, the Legislature recognized the necessity for some form of equalization
procedure to overcome the practice by some assessors of underassessing real property in their tax
districts in an effort to gain a tax advantage over other tax districts.

The federal government levied a direct tax on property in 1798, and then not again until 1813, when
Congress reduced the federal direct tax.

Also in 1813, New York’s Legislature enacted a law establishing a procedure for the assessment of
property and empowered county boards of supervisors to equalize assessment rolls of towns within
their respective counties by adding to or deducting from the aggregate valuations in any town, “such a
per centum as may, in their opinion, be necessary to produce a just relation between all the valuations
of real estate in the county.”

The 1813 act was the first codification and revision of the general laws relating to the assessment and
taxation of real property. In addition to providing for the equalization of assessment rolls by counties,
the act expressly provided for a “grievance day” at which a taxpayer could complain and be heard by
the assessors on his assessment. This act also provided that real property be assessed “at the value
they would appraise such estate in payment of a bona fide debt due from a solvent debtor.”

In 1828 a second codification of the laws relating to the assessment and taxation of real property was
passed, introducing into the law for the first time the term “full value.”

From 1827 to 1842, the state did not levy a property tax, depending, to a large extent, on revenues
from the Erie Canal. Thereafter, marking a refrain familiar to today, the increasing burden of the state
property tax sharpened the criticisms and complaints of taxpayers as to the inequalities resultant from
the apportionment of the tax on the basis of assessed valuation, and consequently the administration
of the tax became more and more difficult.
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A History of the Real Property Tax and Equalization in the State

of New York
Part 2 — The State Board of Equalization

Continued from previous issue

The first State Board of Equalization was established in 1859, and consisted of three full-time State
Assessors, and the Commissioners of the Land Office (i.e., the Lieutenant-Governor, the Speaker of
the Assembly, the Secretary of State, the Comptroller, the Treasurer, the Attorney-General, and the
Surveyor). The State Assessors were required to ascertain facts to assist the Board of Equalization.
The Board of Equalization was empowered to increase or diminish the aggregate assessed valuations
of real estate in any county in order “to produce a just relation between all the valuations of real estate
in the state.”

The first Board of Equalization appears to have experienced considerable difficulty in the execution of
its powers and duties, for many observers during this period urged remedial legislation to permit the
state technical supervision of assessment practices.

In 1870, the Legislature by joint resolution authorized the Governor to appoint three commissioners “to
revise the tax laws for the assessment and collection of taxes”. The Commission made a
comprehensive study of the tax systems of other states, and presented a 154-page report to the
legislature in the following year, wherein it was reported in part:

In some instances in New York the valuation of real estate for taxation is reported as
low as 20% of its real value. In a majority of cases in the county the rate varies from
25% to 35%, and rises in the cities to 50% and possible 60% of the maximum.

In short, there cannot probably be found a single instance in the whole state ... where
the law as respects valuation of real estate is fully complied with and where the oaths
of the assessors are not wholly inconsistent with the exact truth.

The Commission concluded that the administration of the tax laws in regard to the assessment of
property should be made more effective in compelling the assessors to do their duty in accordance
with the strict meaning of the statute, and recommended the creation of a central authority,

clothed with all proper authority and supported by the law officers of the State ... to
practically enforce the laws, by providing for revaluations of real property when the
same are evidently defective and erroneous; and by prosecuting, to the full extent of
the law, all derelictions of duty on the part of the assessors.

In 1880, a statutory provision was made for the review and correction of erroneous, unequal and illegal
assessments. Prior to this time, court review was limited to questions of illegality and taxpayers had no
access to judicial review of an inequitable assessment. This 1880 act provided the taxpayer with a
complete judicial review of the facts as well as the law relating to the assessment of his property.

In 1889, a Statutory Revision Commission was appointed “to consolidate and revise the general
statutes of the state”. In 1896, the Commission reported in part:

There has been no revision of the tax laws since the revised statutes of 1828, but the
scheme of taxation as then adopted has remained substantially unchanged; so far as
the local assessment and collection of taxes are concerned.

The labors of the Commission resulted in the enactment by the Legislature in that year of the “General
Laws of New York”. Chapter XXIV of these laws was designated as “The Tax Law”, which was in the
main, a restatement of the then existing assessment procedure.
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The office of State Assessors was abolished in 1896 and succeeded by a Board of Tax
Commissioners, consisting of three Tax Commissioners. These Commissioners and the
Commissioners of the Land Office constituted the State Board of Equalization. The Board of Tax
Commissioners was required and empowered to furnish certain technical and advisory services to
local assessing officials, to make rules and regulations, and to require from state and municipal officers
information in regard to property assessment and related matters.

In 1899, the State Board of Tax Commissioners was authorized to assess special franchises (the right
of railroads and utilities to occupy public streets and public places, including the value of tangible
property located therein) and in accordance with the statute, the Board assessed the special
franchises at full value. The special franchise assessments determined by the Board were certified to
the local assessors who were required to enter the assessments on the assessment roll without
change. Since the Board and the local assessor had no power to equalize special franchise
assessments to correspond to other property in the locality, the only remedy to procure equalization
was by a court proceeding. In 1912, the Legislature empowered the State Board of Tax
Commissioners to equalize special franchises.

The equalization of special franchises by the State Board of Tax Commissioners (not to be confused
with the State Board of Equalization) produced several factors or by-products which were most
significant in the development of state equalization. In this respect any data or information secured for
the purposes of equalizing special franchises was made available to the State Board of Equalization.
Moreover, the State Board of Tax Commissioners published equalization rates for each city, town and
village, which were to be subsequently utilized for various other purposes — such as, apportioning of
grants-in-aid, apportioning of taxes among school and special districts and determining tax and debt
limitations.

In 1909, the present “Tax Law” was enacted as one of the Consolidated Laws. However, this new
Consolidated Law was again essentially a reenactment of the then existing property tax laws.

In 1912, the State Board of Tax Commissioners recommended to the Legislature that it be granted
supervisory powers over local assessments. In 1915, the Board was succeeded by the “State Tax
Commission”, which was vested with certain powers and duties in regard to the supervision of property
assessments throughout the state.

In 1927, the composition of the State Board of Equalization was materially altered by removing the
Commissioners of the Land Office from the Board so as to constitute the three members of the State
Tax Commission as the State Board of Equalization.

The year 1928 marked the termination of the state property tax, and the subsequent history of
equalization reveals the extension of the use of state equalization rates to various new applications.
The use of state equalization rates for the equalization of assessments among towns within a school
district was introduced in 1921, and in 1926 provision was made for the distribution of state aid to
schools on the basis of a formula involving the use of state equalization rates. Similarly in 1930, state
equalization rates were made a factor in a new formula for the allocation of state aid to towns for
highway purposes. Provision was made for the equalization of assessments among towns within
special districts in 1933, and it was provided in 1939 that certain court expenses were to be
apportioned to counties within judicial districts on the basis of equalized valuations. At the present
time, the state equalization rates are required or authorized to be used for over thirty different
purposes and are also adopted by more than one-half of the counties in the state for apportioning
county taxes.

It will be observed that since the discontinuance of the state property tax in 1928, state equalization
rates were no longer a factor in the raising of revenue for the support of the state government, but
were utilized primarily in the field of municipal finance. Thus, the abandonment of the state property tax
helped to bring about the gradual deterioration of the validity of the state equalization rates.

Ten years later, the Constitutional Convention of 1938 showed its concern with the inadequate
machinery for equalization by recommending that a section on equalization be added to the State
Constitution.

The Convention’s Committee on Taxation reported:

... There has been a great deal of complaint, and it is an old time complaint, about
assessments of real property. The tax law today contains a provision in the nature of
supervision and review and equalization of assessments, but they do not seem to
have satisfied the situation by any means. So the idea of this is to make it mandatory
upon the Legislature to provide for the supervision, review and equalization of
assessments in the first instance and proper review as the Legislature may see fit.
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As a result, the voters added Section 2 to Article XVI of the State Constitution which states in part:

“The Legislature shall provide for the supervision, review and equalization of
assessments for the purposes of taxation. Assessments shall in no case exceed full
value.”

More time went by and work in the field of equalization continued to deteriorate. In its 1944 annual
report, the State Tax Commission described the situation this way:

“For a period of years prior to the depression of the 1930’s real estate values,
particularly in the urban communities, had generally advanced. Owners of and
operators in real property were sustained by rising prices and an active market. ... In
short, real estate was a good investment and its burden of taxation went largely
unnoticed.

“It follows as a corollary that there was little public interest in the work of the Bureau
of Local Assessments. While it was performing a necessary governmental function in
the supervision and equalization of assessments, this under the circumstances was
largely academic. There was no public demand to stimulate the improvement of its
procedure. There was no public urge to support any enlargement of its staff or
facilities.

“With the depression came an urgent demand for economies in governmental
expenditures, coupled with diminishing state revenues. Further curtailment of non-
revenue producing activities was a natural sequence.

“Certain of the valuable contributions of the Bureau of Local Assessments to improve
assessing methods were wholly abandoned or substantially reduced. The
performance of field work and the assembling of complete data as an aid to
equalization were discontinued. Reliance was had largely upon information voluntarily
furnished by tax districts and other interested parties.”

The Tax Commission made it clear that with limited funds and a small staff, it was unable to keep pace
with the job of establishing equitable equalization rates throughout the state. The result was that the
state equalization rates being established from year to year did not reflect the true ratio between the
assessed valuation and the full valuation of local real estate. It was not long before light was focused
from another direction on the glaring inaccuracies in the state equalization rates.
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of New York
Part 3 — The Birth of the Real Property Tax Law

In 1947, Frank C. Moore, then State Comptroller, appointed a statewide committee of citizens to study
among other things the constitutional tax and debt limits imposed on the localities.

Its studies soon showed that the constitutional limits originally imposed in 1884 on the basis of
assessed valuation had over the years put localities in a financial straitjacket because local
assessments had not kept pace with increases in property values.

Therefore, the Committee recommended to the 1948 Legislature a constitutional amendment providing
that the constitutional tax limit be computed on the basis of the five year average of full valuation rather
than assessed valuation -- the full valuation to be determined by application of state equalization rates.
This recommendation of the Moore Committee was approved by the 1948 and 1949 Legislatures and
by the people in 1949 before becoming effective January 1, 1950.

Approval of this constitutional amendment directed attention to the condition of the state equalization
rates. It was readily apparent that if the localities were to obtain a realistic measure of the taxing power
originally contemplated for them in 1884, there would have to be an overhauling of the state
equalization rates.

In its report, the Moore Committee said:

Use of the full valuation of taxable real property as the base for the tax limit gives
greater importance to the equalization rates established by the state. Existing rates
should be reviewed to make sure that in all instances they reflect accurately the
percentage of full value at which local assessments are being made. The Committee
recommends that those rates be reviewed as speedily as possible.

The 1949 Legislature then officially recognized that the existing state equalization rates had been
driven out of proportion in many localities because of increases which had occurred in the value of real
estate.

Therefore, the Legislature created, by Chapter 346 of the Laws of 1949, a temporary commission,
known as the State Board of Equalization and Assessment, and assigned it the task of reviewing and
revising the state equalization rates and of offering recommendations on the permanent assignment of
these duties.

In setting up the temporary commission to do this job, the Legislature directed it to establish “accurate
and equitable rates of equalization” and declared this to be “essential to the proper functioning of local
government”.

In 1954, the State Board of Equalization and Assessment announced revised state equalization rates
which were developed as a result of statewide field surveys by the Board'’s staff, of 1949 and 1952
market values.

In the same year, Frank C. Moore appointed a committee of persons interested and concerned with
the problem of improving the equality of real property assessments to an Assessment Advisory
Committee of the State Board of Equalization and Assessment. This Committee is composed of
representatives of state and local governments and taxpayer groups. Included on the Committee,
among others, are representatives of the New York State Conference of Mayors, the Association of
Towns of the State of New York, the New York State School Boards Association, New York State
Assessors’ Association, New York State Association of Real Estate Boards and the County Officers
Association.

Early meetings of the Committee outlined the particular topics which it felt were of important concern
and required prompt consideration. It was decided as a first step toward achieving the improvement of
real property assessment procedures that there should be a recodification of the laws relating to
assessment and taxation of real property in view of the fact that no recodification of the real property
tax laws had been made since the enactment of the 1909 Tax Law. This law had become, after years
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of patchwork amendments, a poorly organized collection of laws relating to not only real property
taxation, but to many other types of taxation, such as gasoline taxes, corporation taxes, and income
taxes. Moreover, as a result of these numerous amendments, the law no longer possessed a logical
pattern or uniform terminology.

The primary objective of the Real Property Tax Law was to bring together all of the general laws
relating to real property assessment and taxation into a separate Consolidated Law.

The task of recodifying these laws was performed by the legal staff of the State Board of Equalization
and Assessment with the assistance of numerous consultants having specialized qualifications and
experience in the various aspects of the subject of real property taxation. The Counsel to the Board
was assisted in the direction of this project by Robert L. Littlefield, an Albany attorney with experience
in the field of local government.

The new Real Property Tax Law was introduced as a study bill in the 1956 and 1957 legislative
sessions. In 1958, it was introduced for passage and became Chapter 959 of the Laws of 1958,
effective October 1, 1959.

This new law was in the main a restatement of the existing law and purported to make no substantive
revision except minor procedural changes. The law rearranged the subject matter into a more orderly
and largely chronological sequence and simplified and modernized language. Obsolete provisions
were eliminated, notably, references to the state real property tax and personal property tax, which
were abolished many years earlier.

This new law was in the main a restatement of the existing law and purported to make no substantive
revision except minor procedural changes. The law rearranged the subject matter into a more orderly
and largely chronological sequence and simplified and modernized language. Obsolete provisions
were eliminated, notably, references to the state real property tax and personal property tax, which
were abolished many years earlier.

All of the provisions of the Tax Law, Education Law, Village Law, as well as other general statutes
which relate to the assessment and taxation of real property were included in this new Consolidated
Law.

Section 102 of the law contains definitions of technical terms used throughout the law, some of which
are terms not previously defined in the Tax Law or elsewhere. Attention was particularly directed to the
terms “assessing unit”, “assessment”, “special ad valorem levy” and “special assessment”.

The law contained appropriate savings clauses, including express provisions to the effect that it does
not (1) increase or diminish any real property exemption, or (2) make any change in the classification
of property as personal property or real property. The law also provides that no provision thereof shall
be deemed to repeal or otherwise affect any special or local law or ordinance unless otherwise duly
amended, repealed or affected.

Express provision was made that any act of the Legislature in the years 1958 and 1959 are legally
effective notwithstanding the repeal or amendment by this law, of the provision codified. Thus, the law
in no way diminished or impaired the effectiveness of any legislation affecting real property taxation
enacted in 1958 and 1959.

In 1960, the Legislature reconstituted the State Board of Equalization and Assessment as a permanent
agency within the new Office for Local Government which had been previously established in 1959.
The new Real Property Tax Law marked the completion of one part of the program of the State Board
of Equalization and Assessment for the improvement of assessment functions and practices. It was
hoped that it would encourage the development and adoption of substantive improvements to the laws
relating to the assessment and taxation of real property.
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A History of the Real Property Tax and Equalization in the State
of New York

Part 4 - The Assessment Improvement Law of 1970

One of the most significant changes to New York State’s real property tax system in the latter half of
the 20th Century was the institution of the Assessment Improvement Law (AIL). The changes made by
that legislation established the framework upon which assessment administration is conducted to this
day.

During that period, the property tax continued to be the prime source of revenue for the support of local
governments, but its administration in many municipalities had fallen far short of the primary objective
of the entire system of local real property assessment—the equitable distribution of the tax burden
among all property taxpayers. The weakness in the old system was pointed out in the first report of the
Assessment Advisory Committee to the State Board of Equalization and Assessment in 1957.

The report concluded that:

° Many assessors entered upon their assessing tasks without adequate knowledge and
experience,

e  Training facilities available to assessors were inadequate,

e  Assessors were not provided with adequate expert or advisory services, and

° Many assessors lacked the basic equipment and records necessary to high-quality
performance of their duties.

In addition, there existed a serious failure of local governing bodies to recognize the importance of the
assessing function and local assessors’s responsibilities and the amount of work involved in producing
an equitable assessment roll.

The AIL represented the first step in improving assessment administration by upgrading the position of
assessor, requiring assessors to meet minimum qualification standards, providing them with adequate
training and equipment and giving them a degree of independence to enable them to perform their
duties efficiently and uniformly. The program provided local assessors with expert assistance and
advice in appraisal of the more complex parcels of real property in their jurisdictions.

In addition, one of the most significant features of the AIL was the requirement that each assessing
unit appoint an independent board of assessment review (BAR) of not less than three nor more than
five members. The AIL established rules on the composition and duties of the BARs. In the earlier
system, the very same persons who made the assessments heard and determined the issues on
grievance day.

Under the AIL, each assessing unit in the state was required to appoint a single assessor to a six-year
term commencing on October 1, 1971 and every sixth year thereafter. It established minimum
qualifications for appointment and required the completion of a basic course of training. The first
training program for assessors was completed in the summer of 1973. A total of 670 assessors were
certified in that first program.

The law also provided that the appointed position of assessor be classified under civil service laws.
Another new concept requirement under the AIL was the establishment of county real property tax
services agencies, with a director for each. Directors were to be appointed by the respective county
legislatures. Westchester County was authorized to retain its county tax commission and the duties of
the county director were assigned to the chief administrative officer of the commission.

Under the AIL the counties assumed a more important role in administering the real property tax.
Previously, there had been a lack of professional assistance available to the local assessor in coping
with difficult appraisal problems and a lack of necessary tools and equipment, such as tax maps and
property record cards. Now each county was required to:

e Prepare tax maps for each assessing unit in the county and maintain them on a current
basis.
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e Provide advisory appraisals to each assessing unit in the county, upon request of the
assessing unit, for moderately complex taxable properties.

e Advise local assessors on procedures for preparation and maintenance of assessment
roll, property record cards and other records.

e Provide appraisal cards to assessors.

e Cooperate and assist in the training program provided by the State Board.

To provide assessors and county tax agencies with accurate and current information concerning the
status of real property within their jurisdictions, each county had to prepare and maintain approved tax
maps. Costs of preparing tax maps varied depending upon the size and complexity of the project.
Such factors as the size of the county, total parcels contained within the assessing unit, density of
parcelization and extent of urbanization had to be considered. Generally, costs averaged from $10 to
$15 per parcel.

The AIL also provided for state aid of $1 per parcel to be paid to each county for the preparation of tax
maps for each assessing unit in its boundaries. The State Board established standards, specifications
and procedures for the preparation and maintenance of tax maps.

The training programs conducted by the State Board provided assessors with substantial knowledge
and skill in the appraisal of major types of property on local assessment rolls. However, those
programs were not expected to equip assessors with the knowledge and ability to appraise complex
property involving highly professional appraisal techniques. Counties and the State Board were
charged with assisting local assessors in the appraisal of those complex properties. Counties were
charged with providing assessing units with, upon request, advisory appraisals of certain moderately
complex properties.

The State Board, was charged with providing, upon request, advisory appraisals of:

e Privately owned forest lands in excess of 500 acres,
e Highly complex properties,
e Taxable utility property.

Finally, the AIL stated that any city or town with one or more elected assessors was required to change
to a sole appointed assessor. However, these assessing units were given the option of adopting a
local law, on or before July 1, 1971, subject to mandatory referendum, which would provide for the
office of assessor to remain elected.

In an effort to provide a simplified procedure by which assessing units could convert to an appointed
assessor, section 1557 was added to the RPTL in 1972, which set forth the procedure by which cities
and towns could elect to replace the elected assessor system with an appointed assessor.
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A History of the Real Property Tax and Equalization in the State

of New York
Part 5 - What hath Hellerstein wrought?

It helped break down a centuries-old system of unequal taxation in New York State. It lit the fuse that
led to the boom of true systematic computer-assisted revaluations in the latter quarter of the 20th
Century. It started as a local assessment grievance and it ended up changing the standard of
assessment that is used throughout New York more than thirty years later.

To the lawyers and real property tax and government administrators it is known by one name—
Hellerstein. The full name of this 1975 decision of the New York State Court of Appeals is Matter of
Hellerstein v. Assessor, Town of Islip, 37 N.Y.2d 1.

Back in 1975, section 306 of the State Real Property Tax law directed that; “All real property in each
assessing unit shall be assessed at the full value thereof.” The history of the full value standard in New
York can be traced back at least to 1788, and the traditional practice of ignoring this standard was as
old as the statute itself. The practice of assessing at a percentage of full value was referred to in an
1852 decision (Van Rensselaer v. Witbeck), where the court, even at that early date, commented that
“if this be so, the practice should be corrected.” Few municipalities followed this advice of the Court of
Appeals, and most assessors continued to assess at less than full value, in flagrant violation of the
statute.

The validity of this longstanding practice of assessing at less than 100 percent of full value was
challenged in Hellerstein, the facts of which were quite simple. A property owner commenced a
certiorari proceeding to declare the entire assessment roll of the Town of Islip void. The sole ground of
the argument was that the assessments on the roll were illegal because they were not made in
accordance with the requirement of RPTL 306. Interestingly, the Town of Islip admitted that
assessments were not made at 100 percent of value but rather at a lesser percentage.

The first defense of the Town of Islip was that the Court of Appeals, in considereing inequality cases in
the past, had made no references to the apparently winked-at custom of assessing at percentages
less than 100 percent, and had, by its silence, given judicial sanction to this practice.

The town placed great reliance upon the famous case of C.H.O.B. Associates v. Board of Assessors of
County of Nassau, in which, at the supreme court level, it was suggested that section 306 did not
mandate assessments at 100 percent of full market value. Rather, the argument held that section 306
required only that assessments be at a uniform rate or percentage of full value. Writing for the majority
in Hellerstein, Judge Sol Wachtler pointed out that the question of the validity of fractional assessment
was not really at issue in C.H.O.B. He lamented the numerous lower court opinions spawned by
C.H.O.B. and observed: “Thus the custom of fractional assessment, once roundly condemned as a
flagrant violation of the statute, has endured and acquired a new life through a kind of legislation by
violation.”

The majority opinion in Hellerstein also traced the history of inequality cases. It pointed out that, early
on, the courts were faced with a dilemma. On the one hand, in a situation where assessors were
assessing property at a percentage less than full value, but were assessing a complainant’s property
at a higher percentage of full value than others, “there was a rather obvious violation of equal
protection.” On the other hand, if the court were to reduce or order a reduction of an assessment which
was already below the market value standard prescribed by section 306, it would be compelling the
assessor to perform an unlawful act.

As a result many courts held themselves precluded by the letter of the law from doing more than
advising the complainant that he had the theoretically satisfactory privilege of swearing out a writ of
mandamus to compel the assessors to revalue every other piece of property in the jurisdiction. This
dilemma was resolved by the United States Supreme Court in a 1923 decision (Sioux City Bridge Co.
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v. Dakota County), in which it held that if it was impossible to secure both the standard of true value
and the uniformity and equality required by law, the latter requirement was to be preferred. This was
the basis upon which the New York courts felt free to order the assessors to reduce an assessment
that was already below the statutory standard.

A second defense raised by the Town of Islip was that the creation of the State Board of Equalization
and Assessment was tantamount to legislative approval of fractional assessment. Judge Wachtler
made short shrift of this argument in stating that

The only significance the Board has in relation to this problem is found in section 720
of the Real Property Tax Law which permits a taxpayer in an inequality proceeding to
rely on the ratio established by the Board in proving his claim. But this provision was
merely designed to ease the taxpayers’ burden of proof in inequality cases (i.e., Guth
Realty v. Gingold) which, as indicated earlier, is not premised on the legality of
fractional assessments.

However, Islip’s defense relied most heavily upon the argument that the statutory standard on section
306 had been violated for some 200 years; that the legislature was aware of this violation; that the
legislature had done nothing to overturn the practical construction which those charged with
administering the statute had placed upon it; and that since the legislature had thereby acquiesced in
this practical construction, the Court of Appeals should do the same.

The Court acknowledged that sometimes the interpretation of a doubtful or obscure clause in an act of
the legislature or in a constitution may be aided by the practice which has grown up around it.
However, the Hellerstein majority held this defense to be inapplicable, concluding that the language of
section 306 was clear, unambiguous and capable of only one interpretation. The court cited an earlier
case, Wendell v. Lavin, to the effect that “plain and clear provisions ... must not be smothered by the
accumulation of customs or violations.”

Having rejected all of the defenses raised by the town, the majority held that the petitioner was entitled
to an order directing the town to make future assessments at full value.

Clearly, the Court of Appeals considered all of the legal aspects of this case in detail, but it is equally
clear that it considered the practical aspects as well. It refused to invalidate the specific assessment
roll before it on the ground that to do so could bring fiscal chaos to the Town of Islip. It recognized the
principle that the courts should not act so as to cause disorder and confusion in public affairs, even
though there may be strict legal right involved. The majority was quick to point out, however, that this
did not mean that it was forced to endorse the practice of fractional assessments or withhold relief
insofar as future assessments were concerned.

In recognizing that future compliance would undoubtedly cause some disruption in procedures, the
court allowed what it considered to be reasonable time for the town to comply with the decision. And it
specifically held that

In the interim assessments made be in accordance with the existing practice, and any
tax levies, liens, foreclosures or transfers based on such assessments shall not be
subject to challenge for failing to comply with section 306 of the Real Property Tax
Law.

The court also included in its decision a specific directive to lower courts in future cases to exercise the
same degree of restraint with regard to disturbing settled assessment rolls and providing a reasonable
opportunity for compliance with the statute.

Apparently, however, the court felt compelled to comment further on the practice of fractional
assessments, stating that this practice “has time on its side and nothing else.” Citing several noted
authorities, the court attacked the very concept of fractional assessment, making references to gullible
taxpayers, lack of visibility, the desire of the party in power to maintain fractional assessments and the
difficult task of the taxpayer in proving comparative inequality.
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A History of the Real Property Tax and Equalization in the State

of New York
Part 6 - Impact of Hellerstein decision trumped by Chapter 1057, Laws of 1981

Last month we discussed the events leading up to the Hellerstein decision. It was the response
following that decision that precipitated legislation establishing the assessment standard used today.

The enactment of Chapter 1057 of Laws of 1981 rendered the effect of the 1971 Hellerstein decision —
which held full value as New York’s statewide standard of assessment — to nothing more than an
interesting landmark for those studying the course taken by New York’s real property tax system.

Codification of a locally established uniform fractional level of assessment had i