CITY COUNCIL AGENDA
TUESDAY, AUGUST 9, 2022, 7:00 P.M.
CITY COUNCIL CHAMBERS- HURLEY BUILDING
205 SALTONSTALL ST.
VIRTUAL: https://us06web.zoom.us/j/85999209422
City Council:

Bob Palumbo, Mayor
Nick Cutri, Councilmember Ward I
Dan Unrath, Councilmember Ward II
Karen White, Councilmember Ward III
Erich Dittmar, Councilmember Ward IV
Sim Covington, Councilmember-at-Large
Thomas Lyon, Councilmember-at-Large
Renée Sutton, Councilmember-at-Large
Steve Uebbing, Councilmember-at-Large
John Goodwin, City Manager
Erin VanDamme, City Clerk
David Hou, Corporation Counsel

1.
2.
3.

Pledge of Allegiance
Roll Call
Public Hearings:

4.

Review of Community Core Values:
As residents, city staff and appointed & elected officials of the City of Canandaigua, our
decisions and actions will be guided by these core values: Responsive; Participatory
Governance; Caring & Respect; Integrity; Heritage; Stewardship; and Continuous
Improvement.

5.

Approval of Minutes:

6.

Recognition of Guests:

7.

Committee Reports:
Planning Committee held on July 12th and August 2nd next meeting: September 6, 2022
Finance Committee held on July 12th and August 2nd next meeting: September 6, 2022
Environmental Committee held on July 19th next meeting: August 16th
Ordinance Committee held on July 19th next meeting: August 16th

8.

Resolutions:

Resolution #2022-048:

July 7th and July 23rd

A Resolution Accepting Streets for Dedication – Covington
Subdivision: Section 3

Resolution #2022-049:

A Bond Resolution of The City Council of the City of
Canandaigua, Authorizing the Issuance of $31,500,000 Serial
Bonds of the City to Finance Various Public Improvements
and Purposes

Resolution #2022-050:

A Resolution Authorizing a Lease Agreement with T-Mobile

Resolution #2022-051:

A Resolution Awarding a Contract For Street Marking and
Painting

Resolution #2022-052:

A Resolution Appropriating 2021 Surplus Funds to General
Fund Capital Reserve for Recycling and Garbage Toters

Resolution #2022-053:

A Resolution Approving Settlement of Pending Tax
Assessment Litigation with Nick Violas for Himself and as
Agent-in-Fact for Leo Genecco & Sons Inc

Resolution #2022-054:

A Resolution Approving Settlement of Pending Tax
Assessment Litigation with Parkway Plaza LP and JADD
Management, LLC

Resolution #2022-055:

A Resolution Approving Settlement of Pending Tax
Assessment Litigation with Canandaigua National Bank

9.
10.
11.
12.
13.
14.

Ordinances:
Local Laws:
Manager's Report:
Appointments:
Miscellaneous:
Adjournment

RESOLUTION #2022-048
A RESOLUTION ACCEPTING STREETS FOR
DEDICATION
COVINGTON SUBDIVISION: SECTION 3
WHEREAS, Section 20(3) of the New York State General City Law authorizes the City
to take by gift and to hold and administer real property upon such terms and conditions as may
be prescribed by the grantor and accepted by the City; and
WHEREAS, the developer for the Covington Place subdivision, Section 3, has
completed certain infrastructure work for the streets shown on the development plans named
Saxton Lane and Sibley Court; and
WHEREAS, under Chapter 802-6 of the City of Canandaigua Code, the City Council is
authorized to accept dedications of real property on behalf of the City of Canandaigua; and
WHEREAS, the proposed dedications have been reviewed by the Director of Public
Works to ensure that they adhere to the applicable site plans and subdivision application as
approved by the City;
NOW THEREFORE, BE IT RESOLVED that City Council hereby accepts the
permanent dedication of the right of ways, streets and public utility improvements described on
the subdivision plans approved by the City of Canandaigua Planning Commission on March 28th,
2006.
BE IT FURTHER RESOLVED that the City Council hereby accepts the permanent
dedication of the wet land and stormwater management facility associated with this subdivision,
which is located on the parcel with tax map number 71.13-3-23, and is addressed as 224 Sibley
Court.
BE IT FURTHER RESOLVED that the City manager is authorized to execute any
documents necessary to effectuate said transfer of the aforementioned property interests.

ADOPTED this 9th day of August, 2022
ATTEST:

Erin VanDamme
City Clerk

RESOLUTION #2022-049
BOND RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
CANANDAIGUA, ONTARIO COUNTY, NEW YORK (THE “CITY”),
AUTHORIZING THE ISSUANCE OF $31,500,000 SERIAL BONDS OF THE
CITY TO FINANCE VARIOUS PUBLIC IMPROVEMENTS AND
PURPOSES
WHEREAS, the City Council of the City of Canandaigua, Ontario County, New York
(the “City”) proposes to authorize the issuance of $31,500,000 in serial bonds of the City to
finance various public improvements and purposes, as described herein, appropriate funds for
such purposes and make certain determinations in connection with such purposes; and
WHEREAS, the City Council now wishes to appropriate funds for such various public
improvements and purposes and to authorize the issuance of the City’s bonds and bond
anticipation notes to be issued to finance said appropriation.
NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF
CANANDAIGUA, ONTARIO COUNTY, NEW YORK HEREBY RESOLVES (by the
affirmative vote of not less than two-thirds of all the members of such body), AS
FOLLOWS:
SECTION 1. The City is hereby authorized to issue $1,500,000 principal amount of
serial bonds pursuant to pursuant to the provisions of the Local Finance Law, constituting
Chapter 33-a of the Consolidated Laws of the State of New York (the “Law”) to finance the
acquisition of one fire fighting vehicle and apparatus, including any other appurtenant or
incidental costs and expenses. The estimated maximum cost of the aforementioned specific
object or purpose, including all costs incidental thereto or in connection with the financing
thereof, is $1,500,000 and said amount is hereby appropriated therefor. The plan of financing
thereof shall consist of (i) the issuance of $1,500,000 in serial bonds of the City authorized to be
issued pursuant to this resolution or bond anticipation notes issued in anticipation of such bonds,
and (ii) the levy and collection of taxes on all the taxable real property in the City to pay the
principal of said bonds and the interest thereon as the same shall become due and payable. It is
hereby determined that the period of probable usefulness for the aforementioned specific objects
or purposes is twenty (20) years, pursuant to subdivision 27. of paragraph a. of Section 11.00 of
the Law.
SECTION 2. The City is hereby authorized to issue $30,000,000 principal amount of
serial bonds pursuant to the Law to finance the estimated cost of certain improvements to the
City’s Water Resource Recovery Facility (the “Facility”) including, but not limited to, (i) the
replacement of pumps and gates, modifications to the holding tank, the acquisition and
installation of aspirating mixers, the retrofitting of digesters, the installation of pumps, blowers,
valves and controls, the construction of a new scrubber and sludge hauling room, the repair and
replacement of the digester complex roof, associated electrical and HVAC work, and (ii) the
construction and installation of a new main entrance into the Facility (collectively, the
“Project”). It is hereby determined that the maximum estimated cost of the aforementioned
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specific object or purpose is $30,000,000, said amount is hereby appropriated therefor and the
plan for the financing thereof shall consist of (i) the issuance of up to $30,000,000 in serial bonds
of the City authorized to be issued pursuant to this resolution or bond anticipation notes issued in
anticipation of such bonds, and (ii) the levy and collection of taxes on all the taxable real
property in the City to pay the principal of said bonds and the interest thereon as the same shall
become due and payable. It is hereby determined that the period of probable usefulness for the
aforementioned specific objects or purposes is forty (40) years, pursuant to subdivision 4. of
paragraph a. of Section 11.00 of the Law.
SECTION 3. The temporary use of available funds of the City, not immediately
required for the purpose or purposes for which the same were borrowed, raised or otherwise
created, is hereby authorized pursuant to Section 165.10 of the Law, for the capital purposes
described in this resolution. This resolution shall constitute a declaration of “official intent” to
reimburse the expenditures as part of the projects described herein with the proceeds of the
bonds and bond anticipation notes authorized herein, as required by United States Treasury
Regulation Section 1.150-2.
SECTION 4.
Each of the serial bonds authorized by this resolution and any bond
anticipation notes issued in anticipation of said bonds shall contain the recital of validity
prescribed by Section 52.00 of the Law and said serial bonds and any bond anticipation notes
issued in anticipation of said bonds shall be general obligations of the City, payable as to both
principal and interest by a general tax upon all the real property within the City without legal or
constitutional limitation as to rate or amount. The faith and credit of the City are hereby
irrevocably pledged to the punctual payment of the principal and interest on said serial bonds and
bond anticipation notes and provisions shall be made annually in the budget of the City by
appropriation for (a) the amortization and redemption of the bonds and bond anticipation notes to
mature in such year and (b) the payment of interest to be due and payable in such year.
SECTION 5. Subject to the provisions of this resolution and of the Law, pursuant to
the provisions of Section 30.00 relative to the authorization of the issuance of bond anticipation
notes or the renewals of said obligations, and of Section 21.00, Section 50.00, Section 54.90,
Sections 56.00 through 60.00, Section 62.10 and Section 63.00 of the Law, the powers and duties
of the City Council relative to authorizing bond anticipation notes and prescribing the terms,
form and contents as to the sale and issuance of bonds herein authorized, including without
limitation the determination of whether to issue bonds having substantially level or declining
debt service and all matters related thereto, and of any bond anticipation notes issued in
anticipation of said bonds, and the renewals of said bond anticipation notes, are hereby delegated
to the City Treasurer, the chief fiscal officer of the City. Further, in connection with bonds and
bond anticipation notes issued under the authority of Section 3 hereof, the power to contract with
and issue bonds and bond anticipation notes to the New York State Environmental Facilities
Corporation pursuant to Section 169.00 of the Law and to approve the terms, form and content of
such bonds and bond anticipation notes, consistent with the provisions of the Law, is hereby
delegated to the City Treasurer. Further, pursuant to subdivision b. of Section 11.00 of the Law,
in the event that bonds to be issued for one or more of the objects or purposes authorized by this
resolution are combined for sale, pursuant to subdivision c. of Section 57.00 of the Law, with
bonds to be issued for one or more objects or purposes authorized by this resolution or other
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resolutions of the City Council, then the power of the City Council to determine the “weighted
average period of probable usefulness” (within the meaning of subdivision a. of Section 11.00 of
the Law) for such combined objects or purposes is hereby delegated to the City Treasurer, as the
chief fiscal officer of the City.
SECTION 6. The City Treasurer is hereby further authorized, at his sole discretion, to
execute a project financing and loan agreement, and any other agreements with the New York
State Department of Environmental Conservation and/or the New York State Environmental
Facilities Corporation, including amendments thereto, and including any instruments (or
amendments thereto) in the effectuation thereof, in order to effect the financing or refinancing of
the specific objects or purposes described in Section 3 hereof, or a portion thereof, by a serial
bond, and, or a bond anticipation note issue in the event of the sale of same to the New York
State Environmental Facilities Corporation.
SECTION 7.
The City Treasurer is hereby further authorized to take such actions and
execute such documents as may be necessary to ensure the continued status of the interest on the
bonds authorized by this resolution and any notes issued in anticipation thereof, as excludable
from gross income for Federal income tax purposes pursuant to Section 103 of the Internal
Revenue Code of 1986, as amended (the “Code”) and to designate the bonds authorized by this
resolution and any notes issued in anticipation thereof, if applicable, as “qualified tax-exempt
bonds” in accordance with Section 265(b)(3)(B)(i) of the Code.
SECTION 8.
The City Treasurer is further authorized to enter into a continuing
disclosure undertaking with or for the benefit of the initial purchaser of any of the bonds or notes
authorized by this resolution in compliance with the provisions of Rule 15c2-12, promulgated by
the Securities and Exchange Commission pursuant to the Securities Exchange Act of 1934.
SECTION 9.
The City Council hereby determines that the projects described herein,
both individually and collectively, constitute a “Type II” action within the meaning of the State
Environmental Quality Review Act and the regulations of the New York State Department of
Environmental Conservation thereunder (collectively, “SEQRA”) and therefore no further action
under SEQRA is required with respect to the projects or the financing thereof.
SECTION 10. The intent of this resolution is to give the City Treasurer sufficient
authority to execute those applications, agreements, instruments, or to do any similar acts
necessary to effect the issuance of the aforesaid serial bonds or bond anticipation notes without
resorting to further action of this City Council.
SECTION 11. The validity of the bonds authorized by this resolution and of any bond
anticipation notes issued in anticipation of said bonds may be contested only if:
(a)
such obligations are authorized for an object or purpose for which the City
is not authorized to expend money; or
(b)
the provisions of law which should be complied with at the date of the
publication of such resolution are not substantially complied with,
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and an action, suit or proceeding contesting such validity is commenced within twenty (20) days
after the date of such publication; or
(c)
such obligations are authorized in violation of the provisions of the
constitution.
SECTION 12. This resolution shall take effect immediately and the City Clerk is
hereby authorized and directed to publish the foregoing resolution in full, or a summary thereof,
together with a notice attached in substantially the form as prescribed in Section 81.00 of the
Law, in the official newspaper(s) of the City (a) for such publication, and (b) for the publication
of the notice of sale in connection with any bonds issued pursuant to this resolution.
The following vote was taken and recorded in the public or open session of said meeting:
AYE:

NAY:

Bob Palumbo
Nick Cutri
Dan Unrath
Karen White
Erich Dittmar
Sim Covington
Thomas Lyon
Renée Sutton
Steve Uebbing
The resolution was thereupon declared duly adopted by a vote of ____ ayes and ____
nays.
Dated: August 9, 2022
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STATE OF NEW YORK
COUNTY OF ONTARIO

)
) S.S.:

I, the undersigned City Clerk of the City of Canandaigua, Ontario County, New York (the
“City”), DO HEREBY CERTIFY as follows:
1.
I am the duly qualified and acting City Clerk of the City and the custodian of the
records of the City, including the minutes of the proceedings of the City Council of the City, and
am duly authorized to execute this certificate.
2.
A regular meeting of the City Council of the City (the “City Council”), was held
on August 4, 2022, and attached hereto is a true and correct copy of a resolution duly adopted at
such meeting and entitled:
BOND RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
CANANDAIGUA, ONTARIO COUNTY, NEW YORK (THE “CITY”),
AUTHORIZING THE ISSUANCE OF $31,500,000 SERIAL BONDS OF THE
CITY TO FINANCE VARIOUS PUBLIC IMPROVEMENTS AND PURPOSES
3.
That said meeting was duly convened and held and that said resolution was duly
adopted in all respects in accordance with the law and regulations of the City. To the extent
required by law or said regulations, due and proper notice of said meeting was given. A legal
quorum of members of the City Council was present throughout said meeting, and a legally
sufficient number of members (2/3's of the City Council) voted in the proper manner for the
adoption of the resolution. All other requirements and proceedings under the law, said
regulations, or otherwise, incident to said meeting and the adoption of the resolution, including
the publication, if required by law, have been duly fulfilled, carried out and otherwise observed.
4.
The seal appearing below constitutes the official seal of the City and was duly
affixed by the undersigned at the time this certificate was signed.
IN WITNESS WHEREOF, I have hereunto set my hand and have hereunto affixed the
corporate seal of the City of Canandaigua this 4th day of August, 2022.
CITY OF CANANDAIGUA

By:
Erin VanDamme, City Clerk
[SEAL]
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ESTOPPEL NOTICE
The resolution, a summary of which is published herewith, has been adopted by the City
Council of the City of Canandaigua on August 4, 2022, and the validity of the obligations
authorized by such resolution may be hereafter contested only if such obligations were
authorized for an object or purpose for which the City of Canandaigua, Ontario County, New
York is not authorized to expend money or if the provisions of law which should have been
complied with as of the date of publication of this notice were not substantially complied with,
and an action, suit or proceeding contesting such validity is commenced within twenty (20) days
after the date of publication of this notice, or such obligations were authorized in violation of the
provisions of the Constitution.
Erin VanDamme, City Clerk
City of Canandaigua
SUMMARY OF BOND RESOLUTION
Set forth below is a summary of said resolution adopted by the City Council of the City
of Canandaigua, Ontario County, New York, on August 4, 2022.
1.
The resolution is entitled “BOND RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF CANANDAIGUA, ONTARIO COUNTY, NEW YORK (THE “CITY”),
AUTHORIZING THE ISSUANCE OF $31,500,000 SERIAL BONDS OF THE CITY TO
FINANCE VARIOUS PUBLIC IMPROVEMENTS AND PURPOSES”.
2.
The resolution authorized serial bonds of the City for the following respective
objects or purposes, in the respective principal amounts, and with the respective periods of
probable usefulness (“PPU”), as indicated below:
(a) the acquisition of one fire fighting vehicle, including any other appurtenant or
incidental costs and expenses, in the principal amount of $1,500,000; PPU of 20 years;
and
(b) certain improvements to the City’s Water Resource Recovery Facility (the
“Facility”) including, but not limited to, (i) the replacement of pumps and gates,
modifications to the holding tank, the acquisition and installation of aspirating mixers,
the retrofitting of digesters, the installation of pumps, blowers, valves and controls, the
construction of a new scrubber and sludge hauling room, the repair and replacement of
the digester complex roof, associated electrical and HVAC work, and (ii) the
construction and installation of a new main entrance into the Facility, in the principal
amount of $30,000,000; PPU of 40 years.
3.

Aggregate amount of Debt Obligations Authorized: up to $31,500,000.

The resolution summarized herein shall be available for public inspection during normal business
hours at the offices of the City Clerk, City of Canandaigua, City Hall, 2 North Main Street,
Canandaigua, New York, 14424.

RESOLUTION #2022-050
A RESOLUTION AUTHORIZING A LEASE AGREEMENT WITH T-MOBILE
WHEREAS, the City owns a cell tower located at 183 Saltonstall Street (Water Resource
Recovery Facility) and the City’s cell tower lease consultant has negotiated a lease agreement with TMobile; and
WHEREAS, the proposed lease agreement is for 15 years with an annual rent payment in the first
year being $58,250 with a 3% annual increase; and
WHEREAS, the Finance Committee reviewed the proposed lease agreement at its August 2, 2022
meeting; and
NOW, THEREFORE, BE IT RESOLVED, that City Council of the City of Canandaigua that
the City Manager is hereby authorized to execute the lease agreement in substantially the same form as
attached hereto with T-Mobile.
ADOPTED this 9th day of August, 2022.
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

SITE LEASE AGREEMENT
This SITE LEASE AGREEMENT (this "Agreement") is effective the date of the last signature on this
Agreement (the "Effective Date") by and between CITY OF CANANDAIGUA, a municipal corporation, having its
principal place of business at City Hall at the address of 2 North Main Street, New York 14424, (“LESSOR”) and
T-MOBILE NORTHEAST LLC, a Delaware limited liability company ("LESSEE").
LESSOR and LESSEE agree to the following:

1.

Property Description. LESSOR is the owner of the real property located on a parcel of land known
as the Wastewater Treatment Facility (“WWTF”) located on Saltonstall Street, Canandaigua, New York, Tax Map
Parcel No. 84.14-1-7, and on a legal description as further described on Exhibit A (the "Property"). The Property
includes the premises which is comprised of approximately 305 square feet plus any additional portions of the
Property which LESSEE may require for the use and operation of its facilities as generally described on
Exhibit B (the "Premises"). LESSEE reserves the right to update the description of the Premises on Exhibit
B to reflect any modifications or changes.

2.
LESSOR Cooperation. LESSOR shall cooperate with LESSEE’s due diligence activities, which
shall include, but not be limited to, access to the Property for inspections, testing, permitting related to the
Permitted Uses (as defined below). LESSOR authorizes LESSEE to file, submit and obtain all zoning, land
use and other applications for permits, licenses and approvals required for the Permitted Uses from all
applicable governmental and quasi-governmental entities (collectively, the "Governmental Approvals").
LESSOR's cooperation shall include the prompt execution and delivery of any documents necessary to
obtain and maintain Government Approvals or utility services. Additionally, LESSOR shall not take any
actions which are in conflict with or interfere with LESSEE's Governmental Approvals. Upon execution of this
Agreement LESSEE immediately shall apply for all required Government Approvals and diligently pursue same.
3.

Antenna Facilities and Permitted Uses. LESSEE leases the Premises for its equipment, personal
property and improvements associated with LESSEE's wireless communications business (the "Antenna
Facilities”). The Premises may be used for the construction, installation, operation, maintenance, repair,
addition, upgrading, removal or replacement of any and all Antenna Facilities (the ''Permitted Uses") for no fee
or additional consideration where such modification involves the LESSEE's installation taking up any additional
space on the Premises by no more than ten percent (10%), or where such modification involves the LESSEEs
installation requiring additional weight or wind shear loading that exceeds the weight or wind shear loading of the
equipment installation shown on Exhibit B by no more than ten percent (10%). The Antenna Facilities shall remain
the exclusive property of LESSEE and shall not be considered fixtures. LESSEE, at its expense, may use any
and all reasonable means as LESSEE deems necessary to control, secure or restrict access to the Antenna
Facilities. LESSOR hereby waives any and all lien rights it may have concerning the Antenna Facilities. If
necessary to maintain service, LESSEE shall have the right to locate a cell-on-wheels, or other temporary
antenna facility on the Property. LESSOR shall cooperate with the placement of the temporary facility at a
mutually acceptable location.

4.

Lease Term.

a. The Initial Term of the Lease shall be fifteen (15) years, and will be guaranteed subject to the
rights under paragraph 10, commencing on April 1, 2022 (the "Commencement Date"), and ending at 11:59 p.m.
on the day immediately preceding the fifteenth (15th) anniversary of the Commencement Date (the "Initial Term").
b. The Initial Term shall automatically renew for one (1) renewal term of five (5) years ("Renewal
Term”), provided, however, that LESSEE may elect not to renew by providing notice 180 days prior to the
expiration of the then current Term. Upon renewal, but subject to the rights under paragraph 10, the additional 5

year term becomes guaranteed.
c. If LESSEE remains in possession beyond the expiration of the term of this Lease, including any
renewal term, the LESSEE shall be considered a holdover LESSEE and the tenancy shall be construed as a month
to month tenancy. The monthly rent payable by LESSEE for the holdover period shall be equal to the last annual
rental divided by twelve months and the result being multiplied by one hundred and fifty (150)%. All other terms
and conditions of this Lease shall remain in full force and effect.

5.

Rent/Other Charges.

a. Upon the Commencement Date, LESSEE shall pay LESSOR rent in the amount of sixty two
thousand five hundred Dollars ($62,500.00) per year (the "Rent"). LESSEE shall deliver Rent to LESSOR at the
address specified in Section 13, or by electronic payment. The first Rent payment shall be due within twenty
business (20) days after the Effective Date. Subsequent Rent shall be payable on each anniversary of this
Agreement. The initial rent payment, by LESSEE, will be offset by any previously paid rents for the period after
the Commencement Date to the Effective Date of this Agreement.
b. The Rent for each successive year shall be an amount equal to one hundred three percent
(103%) of the Rent for the immediately preceding year.
c. Rent for any partial month shall be prorated on a per day basis, based on the number of days in
the month in question. LESSOR shall cooperate with LESSEE regarding the use of any electronic rent payment
systems or the provision of any associated documentation. LESSEE may condition payment of Rent and any other
sums payable under this Agreement upon LESSEE's receipt of a duly completed IRS form W-9, or similar
governmental form.
d. Any charges payable under this Agreement other than Rent shall be billed by LESSOR to
LESSEE within twelve (12) months from the date the charges were incurred or due; otherwise the charges shall
be deemed time-barred and forever waived and released by LESSOR.

6.
Interference. LESSEE shall not interfere with the radio frequency communications of LESSOR or
any of LESSOR's existing LESSEEs as of the Effective Date. After the Effective Date, LESSOR shall not
install, or permit any third party to install, any equipment or structures that interfere with or restrict the
operations of LESSEE. Any such interference shall be deemed a material breach of this Agreement by
LESSOR and LESSOR shall remove the cause of the interference within forty-eight (48) hours of notice.
LESSEE shall have the right to exercise all legal and equitable rights and remedies to end the interference.
Notwithstanding the above, LESSEE acknowledges that the primary use of the Property by LESSOR is for
governmental purposes providing E-911, police, and health and safety services. Upon and after written notice
is received from LESSOR advising LESSEE of a material interference with the governmental operations of
LESSOR in providing E-911, police, and health and safety services, together with supporting documentation
evidencing the existence of such interference, LESSEE shall immediately address such interference, including
powering down the Antenna Facilities, as hereinafter defined, if necessary, except for intermittent testing, until
such interference is eliminated.
7.
Fire and Other Casualty - In the case of fire or other casualty, the LESSEE shall give immediate
notice thereof to the LESSOR. If the Premises shall be partially damaged by fire, the elements or other
casualty, the LESSOR shall repair the same as speedily as practicable, but the LESSEE's obligation to pay
the Rent hereunder shall not cease, but if by reason of such fire or casualty LESSEE's Antenna's Facilities
are inoperable then LESSEE's Rent obligation shall be pro-rated for the period during which the Antenna
Facilities were inoperable. If, in the sole opinion of the LESSOR, the Premises be totally destroyed or so
extensively and substantially damaged as to require practically a rebuilding thereof, then the rent shall b e
paid up to the time of such destruction and from thenceforth this Agreement shall come to an end. In no

event, however, the provisions of this paragraph become effective or be applicable if the fire or other casualty
and damage shall be caused by the intentional acts or carelessness, negligence or improper conduct of the
LESSEE or of the LESSEE's members, agents, employees, guests, licensees or invitees. In such case, the
LESSEE's liability for the payment of Rent and the performance of all of the covenants, conditions and terms
hereof on the LESSEE's part to be performed shall continue and the LESSEE shall be liable to the LESSOR
for any damage or loss suffered by the LESSOR.

8.

Utility Services.
a. LESSEE shall have the right to connect to, maintain, repair, upgrade, remove or replace existing
utility related equipment and shall have the right to install new utility related equipment to service its Antenna
Facilities, or cell-on-wheels on, or serving the Property (collectively, the "Utility Facilities").
b. LESSEE shall be responsible for all utilities charges for electricity, or any other utility service
used by LESSEE on the Premises. LESSEE may install separate meters for LESSEE's utility usage. If LESSEE
does not install a separate meter, LESSEE shall pay LESSOR two hundred dollars ($200.00) per month for its
utility usage.

9.

Access and Easements.
a. LESSOR agrees to allow LESSEE access to the Premises during ordinary business hours (8:00
a.m. - 4:30 p.m., Monday through Friday) for regular maintenance and repairs, and twenty-four (24) hours a day,
seven (7) days a week for unscheduled repairs and other emergency purposes. If LESSEE needs access after
ordinary business hours, LESSEE will endeavor to give LESSOR prior notice, if feasible. Except for emergency
access, prior to access to the Property, LESSEE shall provide a minimum of 24 hours' prior e- mail and telephone
notice to the LESSOR's Designated Site Representative so that a representative or consultant of the LESSOR
can accompany LESSEE.
As of the Effective Date, the ''Designated Site Representative" is John D.
Goodwin, City Manager (585) 337-2174 email John.Goodwin@canandaiguanewyork.gov
b. LESSOR reserves the right to change the name and/or contact information of the Designated
Site Representative upon written notice to the LESSEE. All personnel must carry and provide proper identification
at all times. If LESSEE's presence at the Property exceeds three one-half days per calendar month, LESSEE shall
reimburse the LESSOR to cover the actual commercially reasonable costs associated with having an employee
or designated representative on site beyond the three one-half days. A half day shall be calculated as any time
beyond one (1) hour. Any time beyond four (4) hours on any given day shall be counted as a second 1/2 day. No
work shall be permitted on weekends or holidays unless specifically permitted by LESSOR. LESSOR shall permit
emergency work or a project having extenuating circumstances on weekends, holidays or outside ordinary 8:00
a.m. to 4:30 p.m. business hours, provided LESSEE agrees to reimbursement of the LESSOR's employee or
designated representative, at an hourly rate of $150.00 per hour. Notwithstanding anything stated to the contrary,
access to LESSEE's Equipment Space outside ordinary business hours to perform routine and quiet maintenance
is conditioned upon sending telephone and email notification to the Designated Site Representative.
c. LESSOR grants LESSEE, at no additional Rent or charge, easements on, over, under and
across the Property for ingress, egress, communications, power and other utilities, construction, demolition and
access to the Premises and any Utility Facilities (collectively, the "Easements"). LESSOR shall not modify, interrupt
or interfere with any communications, electricity, or other utility equipment and easements serving the Property,
except with the prior written approval of LESSEE.

10. Annual Inspection At the LESSORs discretion, an independent engineer review of the Premises
may be requested by LESSOR by an engineer chosen by LESSOR; the cost of such engineer’s review
shall be reimbursed by LESSEE only if the inspection identifies issues effected by the LESSEE’S
equipment or its installation.

11. Upgrade Protocol. LESSEE will comply with the LESSOR's Upgrade Protocol, attached hereto
as Exhibit D. LESSEE shall cause all construction to occur lien-free and in compliance with all applicable laws
and ordinances. LESSOR acknowledges that it shall neither interfere with any aspects of construction nor

attempt to direct construction personnel as to the location of or method of installation of the Antenna Facilities
and the Easements (as defined below). The Antenna Facilities shall remain the exclusive property of LESSEE
and shall not be considered fixtures. LESSEE must remove the Antenna Facilities within sixty (60) days of
expiration of this Lease.

12. Termination. During the initial ten year term, LESSEE may terminate this Agreement without
further liability, upon thirty (30) days prior written notice to LESSOR, for any of the following reasons: (i)
changes in local or state laws or regulations which adversely affect LESSEE's ability to operate; (ii) a Federal
Communications Commission (FCC") ruling or regulation that is beyond the control of LESSEE. During the one
(1) five (5) year renewal term, LESSEE may terminate this Agreement without further liability, upon thirty (30)
days prior written notice to LESSOR, for any of the following reasons; (i) changes in local or state laws or
regulations which adversely affect LESSEE's ability to operate; (ii) a Federal Communications Commission
("FCC") ruling or regulation that is beyond the control of LESSEE (iii) technical reasons; or (iv) if LESSEE is
unable to obtain any Governmental Approval required for the construction or operation of LESSEE's Antenna
Facilities.

13. Casualty and Condemnation. If the Premises or Antenna Facilities are damaged or destroyed by
wind, fire or other casualty, LESSEE shall be entitled to negotiate, compromise, receive and retain all
proceeds of LESSEE's insurance and other claims and LESSEE may terminate the lease by written notice to
LESSOR. If the Premises, any Easements or Antenna Facilities are taken or condemned by power of eminent
domain or other governmental taking, then: (a) LESSEE shall be entitled to negotiate, compromise, receive
and retain allawards attributable to (I) the Antenna Facilities, (ii) LESSEE's leasehold interest in the Property,
(iii) any moving or relocation benefit available to LESSEE and (iv) any other award available to LESSEE that
is not attributable to LESSOR's title to or interest in the Property. If the Antenna Facilities are not operational due
to casualty or condemnation, LESSEE shall have the right to abate the Rent for that period time. In addition,
LESSEE may terminate the lease by written notice to LESSOR.

14. Default and Right to Cure. A party shall be deemed in default under this Agreement if it fails to
make any payment, or to perform any obligation required of it within any applicable time period specified and
does not commence curing such breach within thirty (30) days after receipt of written notice of such breach
from the non-defaulting party ("Default"). This Agreement, or LESSEE's rights of possession shall not be
terminated due to any LESSEE Default unless: (a) the Default is material; (b) LESSOR shall have given LESSEE
not less than thirty (30) days prior written notice, after the expiration of the cure period described above, and
LESSEE fails to cure or commence the cure of such Default within the second thirty (30) day notice period;
and LESSOR lacks any other adequate legal or equitable right or remedy.
15. Taxes. LESSOR shall pay when due all real estate taxes and assessments for the Property,
including the Premises. Notwithstanding the foregoing, LESSEE shall reimburse LESSOR for any personal
property tax paid for by LESSOR which is solely and directly attributable to the presence or installation of
LESSEE's Antenna Facilities during the Term. LESSOR shall provide prompt and timely notice of any tax or
assessment for which LESSEE is liable. LESSEE shall have the right to challenge any tax or assessment
and LESSOR shall cooperate with LESSEE regarding such challenge.
16. Insurance Indemnification & Hold Harmless Agreement; Waiver of Subrogation Rights. As a
condition precedent to the LESSOR's obligation to execute this Agreement, the LESSEE is required to submit to
the LESSOR evidence (consisting of certificates of insurance) satisfactory to the LESSOR showing that the
LESSEE has obtained all insurance coverage required herein.
Nothing contained herein shall be construed as limiting the extent of the LESSEE's liability for claims or
damages resulting from or related to the performance by the LESSEE of any covenant under the terms of

this Agreement or from or related to any of the LESSEE's activities upon the Property and the Premises.
All insurance required hereunder shall include the interests of the LESSOR which shall be listed as an additional
insured on such policies. The LESSEE waives all rights against the LESSOR for all losses and damages caused
by any of the perils covered by such policies and all such policies shall contain provisions to the effect that in the
event of payment of any loss or damage the insurer will have no rights of recovery against the LESSOR.
The LESSEE acknowledges that the LESSOR has insurable interests under the LESSEE's insurance policies.
The LESSEE shall purchase and maintain, at its sole expense and with a company or companies satisfactory to
the LESSOR, insurance as follows:
a. Worker's Compensation and Employer's Liability Insurance - Covering all of the LESSEE's
employees and this insurance shall comply with the statutory requirements of the State of New Jersey.
b. Commercial General Liability Insurance - Comprehensive Broad-Form General Public Liability
Insurance for all known risks and hazards including, but not limited to, general liability, public liability and such
other similar risks and hazards with a limit of not less than $1,000,000.00 per occurrence, $2,000,000.00 general
aggregate for bodily injury, death and property damage arising from the use, occupancy, disuse or condition of the
Property and the Premises and improvements thereon and adjoining areas.
c. Policy Limits - Specified above are minimum and wherever the law requires higher limits, the
higher limits shall govern.
d. Periods of Coverage -All policies of insurance required under this Agreement shall remain in full
force and effect until such time as the Initial Term of this Agreement or any Renewal Term comes to an end.
e. Certificates - Certificates of insurance required above must be filed with the LESSOR before this
Agreement is signed on behalf of the LESSOR and thereafter upon each renewal of each policy of insurance
required by this Agreement to be maintained by LESSEE. All certificates of insurance must provide for thirty (30)
days prior written notice to the LESSOR of policy cancellation or material change.
f. Indemnification and Hold Harmless Agreement - The LESSEE agrees to indemnify and hold
harmless the LESSOR and its agents and employees from and against all claims, damages, losses and expenses,
including reasonable attorney's fees, in case an action or claim is brought or filed which arises out of the use of
the Property and/or Premises pursuant to this Agreement which is for bodily injury, illness or death to any person
or for any property damage, including loss of use, that is caused in whole or in part by the LESSEE's negligent
acts or omissions or that of any person(s) employed by the LESSEE or for whose acts the LESSEE may be liable.
This indemnification and hold harmless agreement shall apply in all instances whether the LESSOR, as well as its
agents and employees, is made a direct party to the initial action or claim or subsequently is made a party to the
action by third-party in-pleading or is made a party to a collateral action arising, in whole or in part, from any of the
issues emanating from the original cause of action or claim.
g. The LESSEE waives all right of recovery against the LESSOR or LESSOR's agents, employees
or other representatives for any loss, damages or injury of any nature whatsoever to property or persons for
which the LESSEE is insured.

17. Notices. All notices, requests, demands and other communications shall be in writing and shall be
effective three (3) business days after deposit in the U.S. mail, certified, return receipt requested or upon

receipt if personally delivered or sent via a nationally recognized courier to the addresses set f orth below.
LESSOR or LESSEE may from time to time designate any other address for this purpose by providing written
notice to the other party.

If to LESSEE, to:
T-Mobile USA, Inc.
12920 SE 38th Street
Bellevue, WA 98006
Attn: Lease Compliance
If to LESSOR. to:
City of Canandaigua
City Hall
2 North Main Street
Canandaigua, NY 14424
Attention: City Manager

18. Quiet Enjoyment, Title and Authority. LESSOR covenants and warrants that: {a) LESSOR has
full right, power and authority to execute and perform this Agreement and to grant LESSEE the leasehold
interest and Easements contemplated under this Agreement; (b) LESSOR has good and unencumbered title
to the Property, free and clear of any liens or Mortgages (defined below) which shall interfere with LESSEE's
Lease or any rights to or use of the Premises; (c) the execution and performance of this Agreement shall not
violate any laws, ordinances, covenants, or the provisions of any Mortgage, lease, or other agreement binding
on LESSOR; (d) LESSEE's use and quiet enjoyment of the Premises shall not be disturbed; and {e) LESSOR
shall be responsible, at its sole cost and expense, for maintaining all portions of the Property in good order
and condition and in compliance with all applicable laws, including without limitation, the roof, any support
structure owned by LESSOR, HVAC, plumbing, elevators, landscaping and common areas.
19. Environmental Laws. LESSOR and LESSEE shall comply with all federal, state and local laws in
connection with any substances brought onto the Property that are identified by any law, ordinance or
regulation as hazardous, toxic or dangerous {collectively, the "Hazardous Substances"). LESSEE agrees to be
responsible for all losses or damage caused by any Hazardous Substances that it may bring onto the Property
and will indemnify LESSOR for all such losses or damages. LESSOR agrees to be responsible for all losses or
damage caused by any Hazardous Substances on or entering the Property, except those brought onto the
Property by LESSEE, and will indemnify LESSEE for all such losses or damages including the cost of any
investigation or remediation, or other actions required to comply with applicable law. LESSOR represents
that it has no knowledge of any Hazardous Substances on the Property.
20. Assignment.
a.
LESSEE shall have the right to assign, sublease or otherwise transfer this Agreement to
the LESSEE'S principal, affiliates, subsidiaries of its principal or to any entity which acquires all or substantially
all of LESSEE's assets in the market defined by the Federal Communications Commission in which the Property
is located or to any entity which is the successor to LESSEE by reason of a merger, acquisition or other business
reorganization, upon written notice to LESSOR. LESSEE shall be relieved of all liabilities and obligations and
LESSOR shall look solely to the transferee for performance under this Agreement. Upon receipt of a written
request from LESSEE, LESSOR shall promptly execute an estoppel certificate.
b.
LESSOR shall have the right to assign and transfer this Agreement only to a successor
owner of the Property. Only upon LESSEE's receipt of written verification of a sale, or transfer of the Property

shall LESSOR be relieved of all liabilities and obligations and LESSEE shall look solely to the new LESSOR for
performance under this Agreement. LESSOR shall not attempt to assign, or otherwise transfer this
Agreement separate from a transfer of ownership of the Property (the "Severance Transaction"), without the
prior written consent of LESSEE, which consent may be withheld or conditioned in LESSEE's sole discretion.
If LESSEE consents to a Severance Transaction, LESSOR and Its successors and assigns shall remain jointly
and severally responsible for the performance of all duties and obligations of the LESSOR under this Agreement.

21. Relocation. LESSOR must provide LESSEE at least six (6} months written notice of any repairs,
maintenance or other work (the "Work") during the Term of the Lease which would require the relocation of
the Antenna Facilities. LESSOR agrees that the Work will not interfere with or alter the quality of the services
provided by the Antenna Facilities.

22. Marking and Lighting Requirements. If any tower or other support structure for LESSEE's Antenna
Facilities is owned by LESSOR, LESSOR acknowledges that LESSOR shall be responsible for compliance with
all marking and lighting requirements of the Federal Aviation Administration and the FCC. LESSOR shall
indemnify and hold LESSEE harmless from any fines or other liabilities caused by LESSOR's failure to comply
with these requirements.

23. Miscellaneous.
a.
This Agreement constitutes the entire agreement and understanding of the parties, and
supersedes all offers, negotiations and other agreements with respect to the subject matter and Property.
Any amendments to this Agreement must be in writing and executed by both parties.
b.
LESSOR agrees to cooperate with LESSEE in executing any documents which LESSEE
deems necessary to insure, protect LESSEE's rights in, or use of, the Premises. LESSOR shall execute and
deliver: (I)a Memorandum of Lease in substantially the form attached as Exhibit C; and (ii) if the Property is
encumbered by a deed, mortgage or other security interest (each, a "Mortgage"), a subordination, nondisturbance and attornment agreement using LESSEE's form.
c.
This Agreement shall be construed in accordance with the laws of the state or territory in
which the Property is located, without regard to the principles of conflicts of law.
d.
If any term of this Agreement is found to be void or invalid, the remaining terms of this
Agreement shall continue in full force and effect. Any questions of particular interpretation shall be interpreted
as to their fair meaning.
e.
Each party hereby represents and warrants to the other that this Agreement has been
duly authorized, executed and delivered by it, and that no consent or approval is req uired by any lender or
other person or entity in connection with the execution or performance of this Agreement.
f.
If either party is represented by any broker or any other leasing agent, such party Is
responsible for all commission fee or other payment to such agent.
g.
This Agreement and the interests granted herein shall run with the land, and shall be
binding upon and inure to the benefit of the parties, their respective successors, personal representatives
and assigns.
h.
This Agreement may be executed in any number of counterparts, each of which shall be
deemed an original, but all of which together shall constitute a single Instrument. Signed facsimile and
electronic copies of this Agreement shall legally bind the Parties to the same extent as or iginal documents.

CITY OF CANANDAIGUA

By:
Printed Name______________________________
Title: ____________________________________
Date:___________________________________

T-Mobile Northeast LLC

By:_________________________________
Printed Name______________________________
Title:________________________________
Date:_______________________________

EXHIBIT A
Legal Description
The Property Is legally described as follows:

The area to be leased to LESSEE by landlord is the area of the water tank as shown on the site
drawings referred to in EXHIBIT "B" which are on file with the CITY OF CANANDAIGUA, 2 North Main
St. Canandaigua, New York 14224.
___________________________________________________________________________________________
____,
and as further described on Deeds attached hereto and made a part hereof

EXHIBIT B

Subject to the terms and conditions of this Agreement, the location of the Premises is generally described
and depicted as shown below or In the Immediately following attachment(s).
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EXHIBIT C
Memorandum
of
Lease

After Recording, Mail To:

APN:
Loan No.
MEMORANDUM OF LEASE
A Site Lease Agreement (the "Agreement") by and between CITY OF CANANDAIGUA {"LESSOR") and TMOBILE NORTHEAST, LLC, a Delaware limited liability company (''LESSEE'') was made regarding a portion of the
following property (as more particularly described in the Agreement (the "Premises"):
See Attached Exhibit A incorporated herein for all purposes.
Without limiting the terms and conditions of the Agreement, LESSOR and LESSEE hereby acknowledge the
following:
1. Capitalized terms used, but not otherwise defined herein, shall have the meanings ascribed to such
terms in the Agreement.
2. The Agreement shall constitute a lease (the "Lease"), the term of which shall initially be for fifteen (15)
years and will commence on April 1, 2022 (the "Commencement Date"}.
3. LESSEE shall have the right to extend the Lease for o n e (1) additional and successive five (5) year term.
4. This memorandum is not a complete summary of the Lease. It is being executed and recorded solely to
give public record notice of the existence of the Option and the Lease with respect to the Premises.
Provisions in this memorandum shall not be used in interpreting the Lease provisions and in the event
of conflict between this memorandum and the said unrecorded lease, the unrecorded lease shall
control.
5. This memorandum may be signed in any number of counterparts, each of which shall be an original, with
the same effect as if the signatures thereto were upon the same instrument.

IN WITNESS WHEREOF, the parties hereto have respectively executed this memorandum effective as
of the date of the last party to sign.

LESSOR:
CITY OF CANANDAIGUA

By:
Printed Name______________________________
Title: ____________________________________
Date:___________________________________

LESSEE:

T-MOBILE NORTHEAST LLC

By:
Printed Name:
____
__________
Title:
____
_______________
Date:

[Notary block for LESSOR]

[LESSOR Notary block/or a Corporation, Partnership, o r Limited Liability Company]
STATE OF

_

COUNTY OF

) 55.
_ )

This

instrument

by

was

acknowledged
before
me
on
[title]
a
--------- [name of entity].--------- [type of entity), on behalf of said

of

Dated:

Notary Public
Print Name
My commission expires

_
_

(Use this space for notary stamp/seal)

[LESSOR Notary block for an Individual]
STATE OF
COUNTY OF

_
_

) ss.
)
This instrument was acknowledged before me on
Dated:

by

_

Notary Public

My commission expires

_

(Use this space for notary stamp/seal)

(Notary block for LESSEE)

STATE OF
COUNTY OF

_
_ ) ss.
)

I certify that I know or have satisfactory evidence that is the person who appeared before me, and said
person acknowledged that he signed this instrument, on oath stated that he was authorized to execute the
instrument and acknowledged it as the of, a Delaware, to be the free and voluntary act of such party for the uses
and purposes mentioned in the Instrument.
Dated:

Notary Public
Print Name
My commission expires

(Use this space for notary stamp/seal)

_

Memorandum of Lease – Exhibit A
Legal Description
The Property is legally described as follows:

EXHIBIT D

UPGRADE PROTOCOL

EXHIBIT D
TELECOMMUNICATIONS FACILITY INSTALLATION/UPGRADE PROTOCOL
CITY OF CANANDAIGUA, NY
A.

All initial equipment installations and upgrade submissions must comply with all applicable
ordinances and regulations of the FCC, State of New York and all applicable regulations, rules,
standards, requirements and conditions of the City of Canandaigua.

B.

Initial written submission of LESSEE's proposed installations/equipment upgrades must be
delivered to City of Canandaigua, 2 North Main Street, Canandaigua, NY 14424, Attention: Code
Enforcement. The initial submission ("Initial Submission") must include:
(1) Copy of existing As-Built on file with LESSEE, encompassing the
telecommunications equipment that will be upgraded or changed in some manner;
(2) Drawings showing proposed equipment upgrades or changes and a detailed written
scope of work including plans and specifications describing the proposed equipment
upgrades or changes ("Scope of Work");
(3) Estimated construction schedule, detailing length of time for LESSEE to perform
construction work.

C.

Upon review of the Initial Submission, the LESSOR may make reasonable written requests for
additional related documentation and/or modifications.

D.

Upon receipt of a request under Paragraph C, LESSEE shall supply the additional related
documentation and/or make modifications to the Initial Submission, as reasonably requested by the
LESSOR.

E.

A "Final Submittal" shall be made by LESSEE to the LESSOR in the same manner described for
the Initial Submission in Paragraph B. The Final Submittal shall include the following.
(1) Final plans and specifications for the proposed equipment changes, and a revised Scope
of Work, if different from what was provided in the Initial Submission.
(2) A Radio-frequency (RF) emissions report by a licensed engineer or other qualified
professional, if LESSEE 's proposed upgrades or changes include the addition of new
antennas, to show compliance with any existing equipment and FCC regulations
regarding RF emissions.
(3) Final construction schedule, detailing the length of time for LESSEE to perform the
proposed work ("Construction Schedule").
(4) A deposit, in an amount not to exceed $3,000.00, to cover all reasonable costs incurred
by LESSOR related to the proposed work, including, but not limited to, expenses incurred
by the LESSOR for the review of the drawings and Scope of Work by LESSOR's staff or
LESSOR’S outside engineering firm and any related supervision or inspection fees,
regardless of whether the proposed upgrades or changes will involve work on the Tower,

the ground, a roof or all of the above. LESSOR shall access the deposit only pursuant to
the terms set forth in Paragraph O below.
(5) If, after review, LESSOR determines that the proposed upgrade will impact the structural
integrity of the Tower or building, an appropriate engineering study will be undertaken.
LESSOR will provide LESSEE with a written explanation of the reasons for the structural
integrity study. The reasonable costs of the structural integrity study shall be paid by the
LESSEE. The study shall be performed by an engineer selected by the LESSOR.
LESSEE will be responsible for the cost of any and all structural modifications or
reinforcements of the Tower or the building that may be required in order to
accommodate any new or modified equipment added by LESSEE in connection with an
upgrade. LESSEE shall include any and all structural modifications and reinforcements
in the Scope of Work and the Construction Schedule. LESSOR shall have the right to
deny authorization for any modifications to the building or Property that will, in the
LESSOR’s judgment, materially interfere with operations or diminish the usable space
within the building.
(6) If the proposed upgrades require additional ground space, rooftop space or Tower space
or additional antennae or any other equipment to be added, the LESSOR will be entitled
to a reasonable increase in the rental fee due under the Lease. LESSEE shall not start
work until the LESSOR and LESSEE have agreed upon the amount of the rental fee
increase.
F.

Following the Final Submittal, the LESSOR and LESSEE will cooperate with each other in
finalizing any further changes or modifications agreed upon by both parties.

G. LESSOR's consent and/or approval of the proposed equipment upgrades or changes shall not be
unreasonably withheld, conditioned, delayed or denied.
H.

When the Final Submission is approved by the LESSOR, the LESSOR will deliver a written Notice
to Proceed delineating the approved Scope of Work and Construction Schedule. The Notice to
Proceed will set forth the name, phone number and email address of the agent or representative
of the LESSOR who LESSEE should contact to coordinate the approved work and access to the
site.

I.

LESSEE shall confirm the date and time that LESSEE and its agents and representatives will
perform the upgrade work and the names of the LESSEE agents and/or representatives who will
be entering the property to perform/supervise the work. Prior to accessing the Property to perform
the upgrade work the LESSEE shall provide a minimum of 48 hours’ prior notice, by contacting
the LESSOR agent/representative referenced in Paragraph H, at the phone number and email
address provided. The LESSOR agent/representative will be reasonably available by phone
during normal business hours and will not unreasonably delay LESSEE’s ability to access the
property to perform the upgrade work. Once LESSEE has notified the LESSOR as indicated
above, the LESSOR will provide access to LESSEE in furtherance of the Notice to Proceed, within
48 hours.

J.

The LESSOR, its engineer and/or inspector may be on site to inspect the work and confirm
compliance with the Notice to Proceed. Reasonable costs of inspection shall be paid by the
LESSEE within thirty (30) days of receipt of an invoice together with reasonable supporting
documentation evidencing the costs.

K.

The upgrade work shall take place during normal business hours (Monday through Friday 8:00
a.m. to 4:30 p.m.). No upgrade work shall be permitted on weekends or holidays recognized by
the City of Canandaigua. Notwithstanding the foregoing, the LESSOR will consider permitting
work on weekends, holidays or outside of the aforementioned normal business hours, provided
LESSEE agrees to the full reimbursement for any actual, reasonable expenses associated with
the time spent by LESSOR's engineer or inspector monitoring the work, such expenses to be
paid within thirty (30) days of receipt of an invoice together with reasonable supporting
documentation evidencing the expenses.

L.

Absent unforeseen and/or extenuating circumstances, LESSEE shall have sixty (60) calendar
days to complete construction/upgrades after the work has started. Construction will be deemed
started when physical work at the site begins by LESSEE.

M. Upon substantial completion of the work, LESSEE shall submit to LESSOR written notice
indicating the substantial completion of the upgrades or changes to allow the LESSOR to
schedule an engineering inspection. Within thirty (30) days of the LESSOR’s receipt of LESSEE’s
written notice of substantial completion, the LESSOR shall submit to LESSEE a written
acceptance of the work or a reasonable punch list of items to be completed and/or addressed.
Punch list items must be directly related to the LESSEE's recently performed upgrades or
changes and construction shall be deemed complete if a punch list is not submitted within the
thirty (30) day period. LESSEE shall use reasonable efforts to complete all punch list items within
thirty (30) days of the receipt of the punch list. If the items on the punch list are not completed
within said thirty (30) days, LESSOR shall, upon ten (10) days’ notice to LESSEE, have the option
of completing such items at LESSEE's expense, provided that LESSOR itemizes to LESSEE all
reasonable expenditures incurred and LESSEE has not completed same following the ten (10)
days’ notice.
N.

Once all work has been approved by LESSOR or its engineer, LESSEE shall submit at its cost
and expense: (1) New As-Built drawings by an engineer or architect licensed in New York if the
upgrade modifications are substantial, or new As-Built addendum report by an engineer or
architect licensed in New York to reflect minor upgrade modifications; and (2) Color photographs
of the completed work.

O. The LESSOR shall submit a final, detailed bill to LESSEE detailing the time and work reasonably
performed, within sixty (60) days after LESSEE's completion of the work. LESSOR may use the
Deposit to pay such final bill. If the bill exceeds the Deposit, LESSEE shall pay the excess within
thirty (30) days after receipt of the bill. If the bill is less than the Deposit, a refund shall be made
within sixty (60) days thereafter.
P.

This Upgrade Protocol is applicable only to work where LESSEE seeks to upgrade or modify its
existing equipment installation. It does not apply to: (1) maintenance or repair of any existing
equipment; and (2) replacement of broken or non-functioning equipment with like kind or similar
equipment.

Q. To the extent that any proposed upgrade work at the site is relatively minor and has little impact
on the site, the LESSOR may waive some or all of the formalities of this Upgrade Protocol
provided that any such waiver must be in writing.

IN WITNESS WHEREOF, the parties have executed this rider of Lease as of the day and year first above
written.

"LESSOR"

By:
Print Name:
Its:
Date:

"LESSEE"

By:
Print Name:
Its:
Date:

RESOLUTION #2022-051
A RESOLUTION AWARDING A CONTRACT FOR
STREET MARKING AND PAINTING

WHEREAS, the 2022 Budget included funding to increase the frequency of renewing/repainting
street markings from a three-year cycle to annually; and
WHEREAS, City Staff identified firms that would likely beat the pricing outlined in the Ontario
County bid and thus bid the service out for the City; and
WHEREAS, bids were opened on July 8, 2022 with two bids received and the lowest responsible
bid received by OH Striping of Corning, NY for a total cost of $82,120.40;
WHEREAS, the City Manager and Director of Public Works recommended awarding the bid to
OH Striping and said recommendation was reviewed at the August 2, 2022 Finance Committee meeting;
and
NOW, THEREFORE, BE IT RESOLVED, that City Council hereby awards a contract for Street
Marking and Painting to OH Striping, 11217 River Road, Corning, NY 14830 for a total cost of $82,120.40
ADOPTED this 9th day of August, 2022.
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

CITY OF CANANDAIGUA

BID TABULATION
2022 Streets Marking and Painting RFP
Bid Opening: July 8, 2022 at 10 am @Hurley Building
BIDDER

Bid Amount

Seneca Pavement Marking
3525 Watkins Road
Horseheads, NY 14845
msenecapave@yahoo.com

No Bid

Accent Stripe, Inc.
3275 North Benzing Road
Orchard Park, NY 14127
eds@accentstripe.com
amelia@accentstripe.com
linda@accentstripe.com

No Bid

Shuttleworth
Routes 5&20
Geneva, NY 14456
shuttleworthasphaltsealing@gmail.com

No Exceptions
Non-collusive- yes
Bid Bond check
$92,298.31

OH Striping
11217 River Road
Corning, NY 14830
607-377-9343
Jeffrey Bly
o.h.striping@gmail.com

No Exceptions
Non-collusive- yes
Bid Bond
$82,120.40

RESOLUTION #2022-052
A RESOLUTION APPROPRIATING 2021 SURPLUS FUNDS TO GENERAL FUND CAPITAL
RESERVE FOR RECYCLING AND GARBAGE TOTERS
WHEREAS, the City finished the 2021 fiscal year with a surplus and the City Manager has
recommended utilizing said surplus for one-time capital projects; and
WHEREAS, one such project is the purchase and distribution of replacement recycling containers,
new garbage containers, the collection and recycling of current recycling containers, and establishment of
a new solid waste program; and
WHEREAS, the new solid waste program involves only collection household garbage and rubbish
that is placed within a City issued 64-gallon toter, the first of which shall be provided free of charge except
for a tax-exempt property, the establishment of a waste reduction “pay-to-throw” fee charged for the
utilization of each additional City issued 64-gallon toter with tax-exempt properties paying said fee from
the first toter, the elimination of current solid waste fee, and continuation of the current recycling program;
and
WHEREAS, the approximate cost to purchase toters made from 100% recycled materials with a
12-year warrantee, delivery to every location that the City collects solid waste from with one 64-gallon
garbage toter and one 96 or 64 gallon recycling toter each; the collection and recycling of all current City
recycling toters, and public engagement effort is $467,135.05; and
WHEREAS, the Finance Committee reviewed this recommendation at its August 2, 2022
meeting; and
NOW, THEREFORE, BE IT RESOLVED, that the City Council hereby appropriates
$467,135.05 from the 2022 General Fund, Fund Balance (2021 surplus) to the Capital Reserve to be
utilized toward the purchase and distribution of replacement recycling containers, new garbage containers
and the collection and recycling of current recycling containers.
ADOPTED this 9th day of August, 2022.
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

RESOLUTION #2022-053
RESOLUTION APPROVING SETTLEMENT OF PENDING TAX ASSESSMENT LITIGATION
WITH NICK VIOLAS FOR HIMSELF & AS AGENT-IN-FACT FOR LEO GENECCO & SONS INC
WHEREAS, there is currently tax assessment litigation pending between the City of Canandaigua and
Nick Violas for himself and as agent-in-fact for Leo Genecco & Sons Inc. in the New York State Supreme Court,
Ontario County, for the 2019 tax assessment year (Index number 125338-2019), the 2020 tax assessment year
(Index No. 127571-2020), the 2021 tax assessment year (Index No. 130103-2021), and the 2022 tax assessment
year (Index No. _____________) entitled Nick Violas for himself and as agent-in-fact for Leo Genecco & Sons
Inc. v. the Board of Assessment Review for the City of Canandaigua; the Assessor of the City of Canandaigua
and the City of Canandaigua, New York, relating to property located at 726 South Main Street, Canandaigua,
New York 14424 (tax identification # 84.17-1-47) in the City of Canandaigua (“Subject Property”); and
WHEREAS, the aforesaid tax assessment proceedings are hereinafter referred to as the “Litigation”; and
WHEREAS, the Subject Property was assessed at $1,815,000.00 on the 2019 assessment roll, at
$1,815,000.00 on the 2020 assessment roll, at $1,978,500.00 on the 2021 assessment roll, and at $1,978,500.00
on the 2022 assessment roll; and
WHEREAS, after reviewing all documentation, the City Manager, Assessor and City Corporation
Counsel recommend to the City Council that the Litigation be settled; and
WHEREAS, it is proposed that, in settlement of the Litigation, the Litigation shall be discontinued; and
WHEREAS, it is proposed that, in settlement of the Litigation, the assessment of the Subject Property on
the 2019 assessment roll, the 2020 assessment roll, and the 2021 assessment roll shall remain unchanged; and
WHEREAS, it is proposed that, in settlement of the Litigation, the City reduce the assessment of the
Subject Property on the 2022 assessment roll to $1,878,500.00; and
WHEREAS, it is proposed that, in settlement of the Litigation, the provisions of RPTL § 727 shall apply
to the assessments of the Subject Property on the 2023 and 2024 assessment rolls only;
NOW THEREFOR BE IT RESOLVED, that settlement of the Litigation on the terms set forth above,
including the reduction of the assessment of the Subject Property to $1,878,500.00 on the 2022 assessment roll,
and application of the provisions of RPTL § 727 to the assessments of the Subject Property on the 2023 and 2024
assessment rolls only, is hereby approved; and it is further
BE IT FURTHER RESOLVED, that City Corporation Counsel may seek Court approval for the
aforesaid settlement; and it is further
BE IT FURTHER RESOLVED, that the City Manager and City Corporation Counsel are authorized to
execute all documents necessary to effectuate the referenced settlement.
ADOPTED this 9th day of August, 2022
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

At an IAS Term of the Supreme Court of the State
of New York, held for the County of Ontario,
Canandaigua, New York on the
day of
, 2022.

PRESENT: HON. J. SCOTT ODORISI
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ONTARIO
IN THE MATTER OF THE APPLICATION FOR REVIEW
UNDER ARTICLE 7 OF THE REAL PROPERTY TAX
LAW OF A TAX ASSESSMENT BY NICK VIOLAS for
Himself and as agent-in-fact for Leo Genecco & Sons Inc.

Petitioner,
-vs.THE BOARD OF ASSESSMENT REVIEW FOR THE
CITY OF CANANDAIGUA; THE ASSESSOR OF THE
CITY OF CANANDAIGUA; and THE CITY OF
CANANDAIGUA, NEW YORK

CONSENT ORDER
AND JUDGMENT
Index Nos.:
125338-2019
127571-2020
130103-2021
-2022

Respondents.
For Review of the Assessment of Certain Real Property
known as 726 South Main St in the said City of Canandaigua
for the 2019-2020, 2020-21, 2021-22 and 2022-23 Tax Years.

WHEREAS Petitioner has heretofore commenced the within proceedings under Article 7 of
the Real Property Tax Law to review the assessment of a certain parcel of real property located at
and known as 726 South Main St (SBL #84.17-1-47), in the City of Canandaigua, County of Ontario
and State of New York for the tax years 2019-20, 2020-21, 2021-22 and 2022-23, and
WHEREAS these proceedings have duly come before an IAS Term of this Court, and
Kavinoky Cook LLP, Scott C. Becker, Esq., of counsel, having appeared for the Petitioner and
Boylan Code LLP, J. Michael Wood, Esq., of counsel, having appeared for the Respondent City of
Canandaigua, and Ferra Fiorenza PC, Katherine E. Gavett, Esq., of counsel, having appeared for the

Intervenor-Respondent Canandaigua City School District, and the parties having agreed to a
settlement of these proceedings, it is hereby
STIPULATED, ORDERED and ADJUDGED, that the assessment on the property
designated as SBL #84.17-1-47 on the tax assessment roll of the City of Canandaigua for the
following tax year, has been and shall remain as follows:
SBL #84.17-1-47 (726 South Main St)
Assessment
Year
2019-2020
2020-2021
2021-2022

Assessment
$1,815,500
$1,815,500
$1,978,500

and it is further
STIPULATED, ORDERED and ADJUDGED, that the assessment on the property
designated as SBL #84.17-1-47 on the tax assessment roll of the City of Canandaigua for the
following tax year, has been as follows:
SBL #84.17-1-47 (726 South Main St)
Assessment
Year
2022-23

Assessment
$1,978,500

and it is further
STIPULATED, ORDERED and ADJUDGED, that the assessment on the property
designated as SBL #84.17-1-47 on the tax assessment roll of the City of Canandaigua for the
following tax year shall be as follows:
SBL #84.17-1-47 (726 South Main St)
Assessment
Year
2022-23

Assessment
$1,878,500

and it is further
STIPULATED, ORDERED and ADJUDGED, that the assessments as reduced, corrected
and adjusted herein are fair, equitable and proper for the purposes of this settlement, and it is further
STIPULATED, ORDERED and ADJUDGED, that the officer or officers having custody
of the aforesaid assessment rolls and the tax rolls of the City of Canandaigua shall make or cause to
be made upon the proper books and records of said Town the entries, changes and corrections
necessary to conform said combined assessments to such corrected and reduced valuations that the
appropriate financial officers are hereby directed and authorized to calculate and disburse any
resulting refunds of taxes, and it is further
STIPULATED, ORDERED and ADJUDGED, that the provisions of Section 727 of the
Real Property Tax Law shall apply to this settlement for the 2023-24 and 2024-25 assessment years
only, and it is further
STIPULATED, ORDERED and ADJUDGED, that Petitioner shall have the right to seek
specific enforcement of this Stipulation, Order and Judgment by whatever means provided by law,
and it is further
STIPULATED, ORDERED and ADJUDGED, that this Stipulation, Order and Judgment
hereby constitutes and represents the entire understanding and agreement among the parties and the
full settlement of the assessment review proceeding herein, that there are no costs or disbursements
awarded to, by, or against any party and that upon compliance with the terms of this Stipulation,
Order and Judgment, the above proceeding shall be, and the same hereby is, settled and discontinued
with prejudice, and it is further
STIPULATED, ORDERED and ADJUDGED, that this Stipulation, Order and Judgment
may be executed in multiple counterparts, each of which shall be deemed an original but all of which
shall constitute one and the same instrument.
Signing and Entry of the within Order and Judgment is hereby

Consented to:

KAVINOKY COOK LLP
Dated:

By:
Scott C. Becker, Esq.
Attorneys for Petitioner
726 Exchange Street, Suite 800
Buffalo, New York 14210

BOYLAN CODE LLP
Dated:

By:
J. Michael Wood, Esq.
Attorneys for Respondent, City of Canandaigua
The Culver Road Armory
145 Culver Road, Suite 100
Rochester, New York 14620

FERRA FIORENZA PC
Dated:

By:
Katherine E. Gavett, Esq.
Attorneys for Intervenor-Respondent,
Canandaigua City School District
5010 Campuswood Drive
East Syracuse, New York 13057

SO ORDERED:

HON. J. SCOTT ODORISI

ENTER:
10730/34509/605046

RESOLUTION #2022-054
RESOLUTION APPROVING SETTLEMENT OF PENDING TAX ASSESSMENT LITIGATION
WITH PARWAY PLAZA LP AND JADD MANAGEMENT, LLC
WHEREAS, there is currently tax assessment litigation pending between the City of Canandaigua and
Parkway Plaza LP and JADD Management, LLC in the New York State Supreme Court, Ontario County, for the
2021 tax assessment year (Index No. 1129942-2021), and the 2022 tax assessment year (Index No. 133352-2022)
entitled Parkway Plaza LP and JADD Management, LLC v. City of Canandaigua Board of Assessment Review,
Assessor of the City of Canandaigua, and the City of Canandaigua, Ontario County, New York, relating to
property located at 39 Eastern Boulevard, Canandaigua, New York 14424 (tax identification # 84.18-1-6.111)
(the “39 Eastern Blvd Property”) and property located at 161 Eastern Boulevard, Canandaigua, New York 14424
(tax identification # 84.18-1-6.11/A) (the “161 Eastern Blvd Property”) in the City of Canandaigua (collectively,
the “Subject Properties”); and
WHEREAS, the aforesaid tax assessment proceedings are hereinafter referred to as the “Litigation”; and
WHEREAS, the 39 Eastern Blvd Property was assessed at $5,930,300 on the 2021 assessment roll, and
at $6,403,900 (98% equalization rate, full value of $6,534,592) on the 2022 assessment roll; and
WHEREAS, the 161 Eastern Blvd Property was assessed at $703,000 on the 2021 assessment roll, and
at $703,000 (98% equalization rate, full value of $717,347) on the 2022 assessment roll; and
WHEREAS, after reviewing all documentation, the assessor and City Corporation Counsel recommend
to the City Council that the Litigation be settled; and
WHEREAS, it is proposed that, in settlement of the Litigation, the Litigation shall be discontinued,
conditioned on compliance with the terms of the settlement; and
WHEREAS, it is proposed that, in settlement of the Litigation, the City reduce the assessment of the 39
Eastern Blvd Property to the following assessments:
2021 Assessment: $5,440,911
2022 Assessment: $5,440,911 (98% equalization rate, full value of $5,551,950); and
WHEREAS, it is proposed that, in settlement of the Litigation, the City reduce the assessment of the 161
Eastern Blvd Ponderosa to the following assessments:
2021 Assessment: $450,000
2022 Assessment: $450,000 (98% equalization rate, full value of $459,184); and
WHEREAS, it is proposed that, in settlement of the Litigation, a refund shall be paid by the City of
Canandaigua, County of Ontario, and the Canandaigua City School District on the reduced 2021 assessment of
the 161 Eastern Blvd Property within 60 days of service of the signed order, and that interest shall only be owed
on the refunds to the extent such refunds are not paid within the aforesaid time period; and
WHEREAS, it is proposed that, in settlement of the Litigation, refunds shall not be owed on the reduced
2021 assessment of the 39 Eastern Blvd Property; and

WHEREAS, it is proposed that if any tax bills relating to the reduced 2022 assessments on the Subject
Properties are not timely corrected to reflect the reduced assessment as stated above, refunds shall be paid on the
reduced 2022 assessments within 60 days of service of the signed order, and that interest shall only be owed on
the refunds to the extent such refunds are not paid within the aforesaid time period; and
WHEREAS, it is proposed that, in settlement of the Litigation, the provisions of RPTL § 727 shall apply
to the assessments of the Subject Properties on the 2022, 2023 and 2024 assessment rolls only, except that the
exceptions in RPTL § 727(2)(a) (relating to revaluation or update of all real property on the assessment roll) and
RPTL § 727(2)(b) (relating to revaluation or update in a special assessing unit of all real property of the same
class) shall not apply;
NOW THEREFORE BE IT RESOLVED, that settlement of the Litigation on all of the terms set forth
above, including the reduction of the assessment of 39 Eastern Blvd Property to $5,440,911 on the 2021 and
2022 Assessment Rolls and reduction of the assessment of the 161 Eastern Blvd Property to $450,000 on the
2021 and 2022 Assessment Rolls; payment of a refund on the reduction of the 2021 assessment of the 161
Eastern Blvd Property, no payment of a refund on the reduction of the 2021 assessment of the 39 Eastern Blvd
Property, and payment of refunds on the reduced 2022 assessments only if the tax bills are not timely corrected
as aforesaid, and application of the provisions of RPTL § 727 to the assessments of the Subject Properties on
the 2022, 2023 and 2024 assessment rolls only, except that the exceptions in RPTL § 727(2)(a) and (2)(b) shall
not apply, is hereby approved; and
BE IT FURTHER RESOLVED, that City Corporation Counsel may seek Court approval for the
aforesaid settlement; and
BE IT FURTHER RESOLVED, that the City Manager and City Corporation Counsel are authorized to
execute all documents necessary to effectuate the referenced settlement.
ADOPTED this 9th day of August, 2022.
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

STATE OF NEW YORK
SUPREME COURT COUNTY OF ONTARIO
In the Matter of the Application of
Parkway Plaza LP and JADD Management, LLC,
Petitioner,
vs.
City of Canandaigua Board of Assessment Review,
the Assessor of the City of Canandaigua, and
the City of Canandaigua, Ontario County, New York,

STIPULATION AND
CONSENT ORDER
Index Nos.:

129942-2021 &
133352-2022

Tax Years:

2021 & 2022

Judge: Hon. J. Scott Odorisi

Respondents.
For review of a Tax Assessment under Article 7
of the Real Property Tax Law.
Property Description:
Property
39 Eastern Blvd
161 Eastern Blvd
Tax Year
2021
2022

Tax ID Number
84.18-1-6.111
84.18-1-6.11/A
Taxable Status Date
March 1, 2021
March 1, 2022

Index Numbers
129942-2021
133352-2022

WHEREAS, tax certiorari proceedings were commenced by the above-named petitioners
(“Petitioner”) for the above described property (“Property”) located in the City of Canandaigua
(“Respondent”) to recover overpaid real property taxes paid for the tax years relating to the taxable
status dates set forth herein (hereinafter “Tax Years”) and said proceedings are now pending
(“Pending Proceedings”), and;

WHEREAS, negotiations for settlement were entered into regarding said proceedings; and

WHEREAS, the Canandaigua City School District intervened in the Pending Proceedings;
and

NOW, THEREFORE, it is hereby stipulated, consented, and agreed by and between the
attorneys and the respective parties that the above-captioned Pending Proceedings shall be settled
and that an Order and Judgment to that effect may be entered without further notice to either party
on the following terms:

1.

The Pending Proceedings shall be settled by changing the prior assessment (“Prior

Assessment”) to the revised assessment for the Tax Years set forth below ("Revised Assessment"):

Property Address

161 Eastern Blvd

Tax ID Number

84.18-1-6.11/A

2021

Taxable Status
Date
March 1, 2021

2022

March 1, 2022

Tax Year

Property Address

39 Eastern Blvd

Tax ID Number

84.18-1-6.111

2021

Taxable Status
Date
March 1, 2021

2022

March 1, 2022

Tax Year

Prior Assessment

Revised Assessment

$703,000

$450,000

$703,000

$450,000

Prior Assessment

Revised Assessment

$5,930,300

$5,440,911

$6,403,900

$5,440,911

The full value used to determine the Revised Assessment is as follows:

Property Address

161 Eastern Blvd

Tax ID Number

84.18-1-6.11/A

2021

Equalization
Rate
100%

2022

98%

Tax Year

2

Prior Assessment at
Full Value
$703,000

Revised Assessment
at Full Value
$450,000

$717,347

$459,184

Property Address

39 Eastern Blvd

Tax ID Number

84.18-1-6.111

2021

Equalization
Rate
100%

2022

98%

Tax Year

Prior Assessment at
Full Value
$5,930,300

Revised Assessment
at Full Value
$5,440,911

$6,534,952

$5,551,950

The Petitioner herein shall be paid the sum equal to the difference between the real property taxes
paid for the 2021 Tax Year for the property located at 161 Eastern Boulevard (Tax ID Number:
84.18-1-6.11/A ) and the taxes that would have been paid if the assessment had been based upon the
Revised Assessment for such tax year. Interest on the above payments shall be waived, except
that interest shall be paid at the legal rate for real property tax assessment refunds if amounts
required to be paid hereunder are not paid within sixty (60) days of the service of this order upon
the entity responsible for making such payment until the same is so paid.

Refunds of taxes, interest and costs are waived for the 2021 Tax Year for the property located at
39 Eastern Boulevard (Tax ID Number: 84.18-1-6.111) in consideration for the future year
reductions set forth herein.

If any tax bills which are based on the 2022 Tax Year for either parcel are not timely corrected to
reflect the Revised Assessment for that tax year, the Petitioner herein shall be paid the sum equal to
the difference between the real property taxes paid, or to be paid, and the taxes that would have been
paid if the tax bills had been corrected to the Revised Assessment for that tax year. Interest on the
above payments shall be waived, except that interest shall be paid at the legal rate for real
property tax assessment refunds to the extent amounts required to be paid hereunder are not paid
within sixty (60) days of the service of this order upon the entity responsible for making such
payment, until the same is so paid.

2.

In consideration hereof, the parties agree that all Pending Proceedings shall be discontinued,

and that the final assessment of the Property shall be set at the Revised Assessment for the 2021 Tax
Year (“Moratorium Assessment”), and for a period of three (3) tax years following the close of the
rolls for the 2021 Tax Year pursuant to RPTL §727 (i.e., affecting the succeeding 2022, 2023, and
3

2024 Final Tax Assessment Rolls) (hereinafter the “Moratorium Period”) subject to the conditions
set forth herein. In the event the assessment on the tentative or final tax assessment roll filed for any
Tax Year during the Moratorium Period exceeds the Moratorium Assessment, Petitioner shall not
be restrained from commencing such additional and further proceedings as Petitioner shall be
deemed appropriate challenging those assessments.

Notwithstanding the foregoing, the parties agree that the Assessor may change the assessment,
and the Petitioner may challenge the assessment, either after expiration of the Moratorium
Period, or for any tax year after any of the events set forth in RPTL §727(2 ) (c), (d), (e), (f), (g),
(h) and (i) shall occur.

The parties agree that the exceptions in RPTL §727(2) (a) and (b) shall not apply to this settlement
agreement. In the event the municipality completes a revaluation or update of all real property on
the assessment roll for any tax year during the Moratorium Period, the new assessment for such year
shall be the Revised Full Value Assessment for the 2022 Tax Year multiplied by the applicable state
equalization rate for that year.

3.

The parties further agree that the discontinuance of all Pending Proceedings shall be

contingent upon and subject to the assessment of the Property being set at the Revised Assessment
for the 2022 Tax Year, unless changes are permitted under this section of the agreement.

4.

That sums heretofore specified to be paid in this Stipulation and Consent Order are all

inclusive and statutory costs and disbursements are waived.

5.

Any payments hereunder shall be made to the Jacobson Law Firm, P.C. as attorney for the

Petitioner herein.

6.

Counsel for the Petitioner herein represents that the approvals for this settlement have been

obtained from the Petitioner herein.
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7.

Counsel for the Respondent herein represents that approvals required for this settlement

have been obtained from any and all necessary parties and entities for the Respondent City of
Canandaigua.

8.

Counsel for the Intervenor-Respondents herein represents that approvals required for this

settlement have been obtained from all necessary parties for the Intervenor-Respondents.

This Stipulation and Consent Order shall be governed by the provisions of Section 727 of the Real
Property Tax Law, except as otherwise provided for herein. The parties hereto shall have the right
to seek specific performance of any of the terms and provisions herein.

Petitioner:

Dated:

_________________________________
Aaron H. Jacobson, Esq.
Attorney for Petitioner
PARKWAY PLAZA LP AND JADD
MANAGEMENT, LLC
Jacobson Law Firm, P.C.
1080 Pittsford-Victor Road, Suite 304
Pittsford, New York 14534
Telephone: (585) 218-6290

Respondents:

Dated:

_________________________________
J. Michael Wood, Esq.
Attorney for Respondent
CITY OF CANANDAIGUA
Boylan Code LLP
145 Culver Road, Suite 100
Rochester, NY 14620
Telephone: (585) 232-5300
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Dated:

_________________________________
Katherine E. Gavett, Esq.
Attorney for Intervenor-Respondent
CANANDAIGUA CITY SCHOOL DISTRICT
Ferrara Fiorenza, P.C.
5010 Campuswood Drive
East Syracuse, NY 13057
Telephone: (315) 437-7600

Upon reading and filing the annexed stipulation (“Settlement Stipulation”), it is hereby

ORDERED, ADJUDGED, AND DETERMINED, that the parties shall and hereby are directed to
comply with the terms and conditions of said Settlement Stipulation; and it is further,

ORDERED, ADJUDGED, AND DETERMINED, that the real property tax assessment for the
Property located in the City of Canandaigua be revised as follows:

Property Address

161 Eastern Blvd

Tax ID Number

84.18-1-6.11/A

2021

Taxable Status
Date
March 1, 2021

2022

March 1, 2022

Tax Year

Property Address

39 Eastern Blvd

Tax ID Number

84.18-1-6.111

2021

Taxable Status
Date
March 1, 2021

2022

March 1, 2022

Tax Year

Prior Assessment

Revised Assessment

$703,000

$450,000

$703,000

$450,000

Prior Assessment

Revised Assessment

$5,930,300

$5,440,911

$6,403,900

$5,440,911

and that the tax assessment rolls for said year shall be so modified; and it is further,
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ORDERED, ADJUDGED, AND DETERMINED, that the Assessor of the City of Canandaigua
shall make or cause to be made upon the proper books and records and on the tax assessment rolls
of said City, the entries, changes and corrections necessary to conform said assessment to such
corrected and reduced valuation; and it is further,

ORDERED, ADJUDGED, AND DETERMINED, that there shall be audited and allowed paid to
the Petitioner by the City of Canandaigua, the County of Ontario, the Canandaigua City School
District, and any other applicable taxing authority or entity that based its payments on said
assessment, the amount, if any, paid by said Petitioner against the Prior Assessment in excess of
what would have been paid had the assessment for the property located at 39 Eastern Boulevard
(Tax ID Number: 84.18-1-6.111) been based upon the Revised Assessment for the 2021 Tax Year
as determined by this Settlement Stipulation, with costs, plus interest at the annual rate applicable to
tax assessment Proceedings. Each entity responsible for paying such refund shall provide a written
explanation or accounting to counsel showing the manner in which the refund was calculated; and it
is further,

ORDERED, ADJUDGED, AND DETERMINED, that there shall be no payment of refunds to
the Petitioner for taxes that would not have been paid based upon the 2021 Tax Year for the
property located at 39 Eastern Boulevard (Tax ID Number: 84.18-1-6.111), nor shall there be
payment of any costs, disbursements or interest except as otherwise provided for herein; and it is
further,

ORDERED, ADJUDGED, AND DETERMINED, if any tax bills relating to the 2022 Tax Year
are not timely corrected to reflect the Revised Assessment, there shall be audited and allowed paid
to the Petitioner by the City of Canandaigua, County of Ontario, Canandaigua City School District,
and any other applicable taxing authority or entity that bases its payments on said assessment, the
amount, if any, paid by said Petitioner in excess of what would have been paid had the assessment
been based on the Revised Assessment, without interest, except that interest shall be paid at the
legal rate for real property tax assessment refunds to the extent that amounts required to be paid
hereunder are not paid within sixty (60) days of the entry of this Stipulation and Consent Order
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and service of this order upon the entity responsible for making such payment until the same is
so paid as determined by the Settlement Stipulation; and it is further,

ORDERED, ADJUDGED, AND DETERMINED, that any parties and attorneys signing this
Stipulation and Consent Order, by doing so, represent that they have necessary authority to do so,
that said party has duly agreed to this settlement, taken the necessary action to do so and are the
duly authorized and empowered persons to do so; and it is further,

ORDERED, ADJUDGED, AND DETERMINED, that these proceedings are hereby
discontinued subject to and provided the Respondents comply with all the terms and conditions of
this Stipulation and Consent Order; and it is further,

ORDERED, ADJUDGED, AND DETERMINED, that these proceedings shall be governed by
§727 of the Real Property Tax Law of the State of New York regarding to changes in assessment
following litigation, subject to the terms of the parties’ stipulation above, for a period of three (3)
years following the 2021 Tax Year (i.e., affecting the 2022, 2023, and 2024 Tax Years), where 2022
shall be considered the first year so affected, and the provisions of §718 of the Real Property Tax
Law of the State of New York shall not apply to the terms of this Stipulation and Consent Order.

DATED: _____________________________

______________________________

___________________, New York

Hon. J. Scott Odorisi
Supreme Court Justice

JAD01-Canandaigua City-2021

8

RESOLUTION #2022-055
RESOLUTION APPROVING SETTLEMENT OF PENDING TAX ASSESSMENT LITIGATION
WITH CANANDAIGUA NATIONAL BANK
WHEREAS, there is currently tax assessment litigation pending between the City of Canandaigua (the
“City”) and Canandaigua National Bank in the New York State Supreme Court, Ontario County, for the 2021-22
Tax Year (Index Number 130132-2021), entitled Canandaigua National Bank v. City Of Canandaigua Board Of
Assessment Review, The Assessor Of The City Of Canandaigua, The City Of Canandaigua, New York, and the
Canandaigua City School District regarding property located at 72 South Main Street, Canandaigua, New York,
Canandaigua, New York 14424 (Tax Identification No. 84.45-1-9.1) (hereinafter, the “Property”) in the City of
Canandaigua; and
WHEREAS, the aforesaid tax assessment proceeding is hereinafter referred to as the “Litigation;” and
WHEREAS, the Property was assessed at $2,342,723 on the 2021 assessment roll; and
WHEREAS, after reviewing all documentation, the City’s Assessor and counsel recommend to the City
Council that the Litigation be resolved; and
WHEREAS, it is proposed that, as part of the proposed resolution, the Litigation shall be discontinued;
and
WHEREAS, it is proposed that, in resolving the Litigation, the assessment the Property’s assessment
shall be reduced to $2,246,453 for each of Tax Years 2021, 2022, 2023 and 2024, subject to Real Property Tax
Law Section 727; and
WHEREAS, it is proposed that, in settling the Litigation, refunds without interest shall be paid by the
City of Canandaigua, County of Ontario, and the Canandaigua City School District based on the reduced
assessment for Tax Year 2021;
NOW THEREFOR BE IT RESOLVED that settlement of the Litigation on the terms set forth above,
including the reduction of the Property’s assessment to $2,246,453 for Tax Years 2021, 2022, 2023 and 2024,
subject to Real Property Tax Law Section 727, is hereby approved; and
BE IT FURTHER RESOLVED that City’s counsel may seek Court approval for the aforesaid
settlement; and
BE IT FURTHER RESOLVED that the City Manager and its counsel are authorized to execute all
documents necessary to effectuate the referenced settlement.
ADOPTED this 9th day of August, 2022.
ATTEST:

_____________________________________
Erin VanDamme
City Clerk

STATE OF NEW YORK
SUPREME COURT

COUNTY OF ONTARIO

In the Matter of the Petition of
CANANDAIGUA NATIONAL BANK,

STIPULATED
SETTLEMENT
ORDER

Petitioner,
vs.

Index No. 130132-2021

CITY OF CANANDAIGUA BOARD OF ASSESSMENT
REVIEW, THE ASSESSOR OF THE CITY OF
CANANDAIGUA, AND THE CITY OF
CANANDAIGUA, NEW YORK,

Tax Year 2021-2022

Respondents.
CANANDAIGUA CITY SCHOOL DISTRICT,
Intervenor-Respondent.

For review of a Tax Assessment under Article 7
of the Real Property Tax Law
Tax Account No.:
Property Address:

84.45-1-9.1
72 South Main Street
Canandaigua, New York 14424

WHEREAS, petitioner commenced the above-captioned tax certiorari proceeding under
New York Real Property Tax Law, Article 7 challenging the assessment of 72 South Main
Street, Canandaigua, New York, SBL 84.45-1-9.1 (the “Property”); and
WHEREAS, having engaged in settlement discussions, the parties agree to fully resolve
their differences upon the terms of this Stipulation of Settlement (“Stipulation”);
NOW, THEREFORE, upon stipulation by the parties’ undersigned attorneys, IT IS
HEREBY ORDERED that:

The Property’s assessment shall be reduced as follows:

1.

Tax Year

Original
Assessment

2021

$2,342,723

2.

Equalization Rate/
Equalized Taxable
Value
100.0%

Reduced
Assessment

Difference

$2,246,453

$96,270

The municipal officials having custody of or levying taxes upon the basis of said

assessment rolls are hereby directed and So Ordered to make or cause to be made on the Property’s
books and records the entries and changes necessary to correct the assessment as directed herein.
3.

Refunds shall be paid without interest.

4.

Pursuant and subject to Real Property Tax Law §727, the assessed value (regardless

of equalization rate) shall remain at $2,246,453 for tax years 2022, 2023 and 2024.
5.

All parties have had input into this Stipulation, and it shall thus not be construed

for or against any party based on presumptions as to the identity of the drafter(s).
6.

The parties acknowledge that: this Stipulation is entered into for good and valuable

consideration; it is in their mutual best interests; and no costs or allowances shall be awarded to,
by or against any party.
7.

This Stipulation may be signed in counterparts, and copies shall be deemed as valid

as originals.

Dated: August ____, 2022

______________________________________________
HONORABLE J. SCOTT ODORISI, J.S.C.

ENTER.
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SO STIPULATED:

___________________________
John M. Regan, Jr., Esq. Date
REGAN & McLAUD, P.C.
Attorneys for Petitioner
55 Canterbury Road
Rochester, New York 14607
(585) 271-1500
john.regan@reganmclaud.com

_______________________________
John T. Refermat, Esq.
Date
REFERMAT HURWITZ & DANIEL PLLC
Attorneys for Respondents
919 Winton Road South, Suite 314
Rochester, New York 14618
(585) 497-2700
jrefermat@rhdlaw.com

_______________________________________
Katherine E. Gavett, Esq.
Date
FERRARA FIORENZA, P.C.
Attorneys for Intervenor-Respondent Canandaigua City School District
5010 Campuswood Drive
East Syracuse, New York 13057
(315) 437-7600
kegavett@ferrarafirm.com
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